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The appendices to this report are NOT FOR PUBLICATION because they deal with information relating to the financial or business affairs of any particular person (including the authority holding that information and information in respect of which a claim to legal professional privilege could be maintained in legal proceedings (Paragraphs 3 and 5 of Schedule 12A)

1.
Summary
This report informs Members of further details of the Council’s intended involvement in Property Investment and establishes more detail of the strategy. Additionally and in order to facilitate such activity, it is necessary to establish a standalone trading company, referred to as TradCo, which will act for commercial purpose when the transaction is not taken into the Council’s existing arrangements. 

2.
Details

Background
2.1
In response to the increasing and well documented financial strictures that Local Authorities are experiencing, as a result of diminishing support from Central Government, it is increasingly necessary to find further sources of budgetary support. This Council has already achieved some success in new revenue generation, but needs a continuing drive to achieve greater commercial independence. 
2.2
Members will recall that P&R Committee recommended on 21 March 2016, and Full Council on 17 May 2016 subsequently approved, that the Terms of Reference and Remit of P&R be extended to enable it to authorise the purchase of property for investment. Further, at the P&R Committee on 6 October 2016 it was agreed that a Property Investment Strategy be created and presented to a following P&R Committee. This strategy was to be aligned with the Treasury Management Strategy. 
2.3
Members will be further aware that Full Council will have considered a Treasury Management report on 21 February 2017 following the recommendation from P&R on 23 January 2017. That report sets down at Annex B an outline Property Investment Strategy, so satisfying the earlier requirement.
2.4
Accordingly this report provides more detail of the Council’s continued participation in the property investment sector and deals with the initial mechanics of the trading company that will be required to transact some of those activities.

2.5
 As appendices to this report, but included in the Part II agenda, are two separately commissioned notes of advice in support of the proposal:-
A. Property Investment Strategy –outlines the context of the market, identifies the opportunities & risks and establishes the strategy that will be adopted.

B. Trading, Commercial Purpose & Property Investment –covers the legal, governance and operating mechanisms necessary for a new Council-owned company (TradCo) to trade appropriately.
Property Investment Strategy
2.6
It is envisaged that TRDC’s property investment will include one or more of the following:-
· After a review of the existing property asset base, the development or enhancement of relevant Council assets, either land and/or buildings, to provide a return of capital and/or revenue and acting solus or with partners.

· Development or enhancement of sites owned or controlled by third parties, again solus or with partners.

· Acquisition of assets (either as part of a fund, or individual properties) already in a form that is capable of being revenue-earning or having potential to provide capital growth.

2.7
It is envisaged that opportunities will be primarily sourced from an area which is within or close to TRDC, in order that the Council’s local knowledge and interests are best utilised and that benefits accrue to the local economy. However in appropriate circumstances, opportunities outside that core area will be considered.

2.8
The expectation is that the funding for this strategy will be derived from either the Council’s own capital resources, investment reserve or funds borrowed from external sources. Decisions on the funding of schemes will be taken as each opportunity is brought forward. Such investment activity would either be transacted through the Council’s existing powers, or the specifically formed company (TradCo).

2.10
The property investment strategy, at appendix A, reviews the investment environment and recognises that opportunities will be available in both the residential and commercial sectors. “Commercial” in this sense covers traditional retail, industrial and office scenarios, although alternative tenures would be considered on their merits. Additionally, close consideration will be given to the provision of temporary housing accommodation, to relieve the financial pressure that the Council is currently facing.
2.11
Property investment is not without its inherent risks but undoubtedly the rates of return are currently significantly greater than is available in bank deposit accounts. The property investment strategy identifies evaluation criteria and target financial measures that could be adopted, the key factors being:-
· A balanced yield, across the portfolio, of approximately 5% per annum gross.

· An initial investment fund of approximately £20 million, with the property portfolio to be built up over 2 to 3 years.

· An implied income when fully established of £1m per annum gross.

· A mixed portfolio.

· An outline of items to be satisfied when an opportunity is being considered.


Trading and Commercial Purpose

2.12
Building on the groundwork of the investment strategy, appendix B advises on the legal basis of TradCo, the mechanisms needed for the Council to operate the investment fund and the governance that would be required to oversee the overall property investment activity. The Council can undertake some investment activity itself but where the Council is relying upon the Localism Act 2011 then it must set up a trading company to act for commercial purpose. There may also be other circumstances where it is preferable to hold investment assets in a separate company. To ensure all eventualities are covered and that the Council can participate in, for example, limited liability partnerships, it is proposed to establish TradCo.

2.13
It is proposed that TradCo would be established as a company limited by shares under the Companies Act 2006. Articles of Association, Shareholders’ Agreement and other documents would be drawn up and governance agreements between the Council and TradCo put in place. The concerns over potential conflicts of interest will need to be addressed and Directors must operate within relevant legislation.

2.14
Terms of delegation to officers from Full Council and Policy & Resources Committee will need to be established and any Member’s direct involvement in TradCo will have to be determined. Levels of scrutiny also need to be determined.

2.15
There are specific operational legal matters that must be observed. In particular there must be clarity in the letting of contracts for goods, services or works between parties. The controls over State Aid need to be considered closely and any conflict avoided. The issue of best consideration has to be reckoned with if the disposal of land is an operational requirement of any particular transaction.



Next Steps

2.16
On the basis that Members agree the detailed strategy for the Council to be involved in property investment, the Council will commence implementing the strategy. There will be financial parameters established around the property portfolio and any returns will be factored into the Council’s financial monitoring.  

2.17
For each opportunity that comes forward, consideration will have to be given to the attractiveness of the property and a decision made on whether this should be an investment held by the Council or by TradCo.  Consideration will also be given to any tax and VAT issues and each proposal may require its own specific advice.
2.18
A Business Case for TradCo will be drawn up for next P&R Committee which will establish the overall financial viability of the company, based on known schemes. This will ensure that the company is a going concern and that it is able to trade.  Further advice on the taxation and VAT implications for the Council and/or TradCo will also be obtained. Additionally the detailed legal mechanisms to set-up TradCo, including the necessary Articles of Association, Shareholders’ Agreement and other governance documents will be progressed. Details of the governance arrangements will be set down, together with membership of the Board that will oversee the trading activity, together with details of how Members will scrutinise the actions of this business.

2.19
Members may be aware of the proposals to develop the site of the Grapevine PH on Prestwick Road, South Oxhey and this project is the subject of another report to this Committee. In parallel with the actions proposed in the preceding paragraph, the two (separate) companies necessary to set-up the Joint Venture with Watford Community Housing Trust will be established.

2.20
It is proposed that a further report will be brought to P&R Committee in March for consideration of the detailed proposals and documentation and potentially a recommendation onwards to Full Council.

  
3.
Reasons for Recommendation
3.1
 It is necessary that P&R Committee agrees to the recommendations in order that property investment activity can take place in the future. 
4.
Policy/Budget Reference and Implications
4.1
The principle of property investment has been approved at Full Council.
5 
Financial Implications
5.1
A business case will be presented for approval at the March P&R Committee. 
  6.
Legal, Equal Opportunities, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website, Risk Management and Health & Safety Implications
  6.1
Further governance details will be presented for approval at the March P&R Committee. 
7  
Recommendation

That the Committee:-
7.1
 Agrees to the further property investment strategy details at appendix A.
7.2
 Agrees to the governance arrangements referred to at appendix B.

7.3
Authorises Officers to further develop the proposals including a business case for property investment activities and TradCo; and the incorporation and governance documents for the establishment of TradCo for consideration and approval in March. 

Committee Decision on Public Access:-

1. Public access to the report
- Immediate
2. Public access to decision
- Immediate

Report prepared by:
  Alan Head, Head of Major Projects

