EXECUTIVE COMMITTEE - 27 JANUARY 2014
COUNCIL – 25 FEBRUARY 2014

PART   I - NOT DELEGATED
19.  
CONTRACTS PROCEEDURE RULES (CPR)


  (CED) 
1.
Summary
1.1
To update the CPR and to achieve harmonisation as between Watford Borough Council (WBC) and this Council for the purposes of sustainable procurement.
2.
Details

2.1
With a view to the ongoing requirement to keep the CPR up to date and to harmonise with WBC where possible, for the benefit of shared services, it is proposed that the updated version of the CPR attached to this report be substituted for the current version in the Council’s Constitution.  
2.2
The following provisions in this paragraph summarise the main changes proposed.  These have already been approved by Council at WBC.  The CPR currently provide for a contract award procedure as set out in the table below:
	Total Value
	Award Procedure

	£2k or Under
	One Oral Quotation (confirmed in writing where the Total Value exceeds £500)

	£2,001 - £25,000
	Three written and meaningful quotations.. If three written quotes cannot be obtained and an exemption as specified in paragraph 3 does not apply, then the requirement should be advertised.

	£25,001–EU Threshold
	Invitation to Tender and advertise to at least three and no more than six candidates.

	Above EU Threshold
	EU Procedure or, where this does not apply, Invitation to Tender and advertise/ to at least four and no more than six Candidates.


2.3
The above procedure would change if the recommendations in this report are accepted and would follow those below:

	Thresholds excl VAT
	Minimum requirements

	Less than £5,000
	One written quotation demonstrating value for money through a combination of cost and quality. More than one quote is preferred and should be sought where appropriate.

	£5,000 - £50,000
	Advertise the requirement and invite at least three, and usually no more than six, written quotations or tenders demonstrating value for money through a combination of cost and quality.

	Greater than £50,000 – EU Threshold
	Advertise the requirement and, except where the Open procedure is used, invite Tenders from at least three and usually no more than six bidders.

	Above EU Threshold
	Advertise and follow EU Procedures and, except where the Open procedure is used, invite Tenders from at least five and usually no more than six bidders.


2.4
The EU procurement threshold for service contracts is currently £172,000.  Service or Supply contracts above that threshold figure would continue to be subject to a full OJEU procurement exercise.  The works contracts threshold is currently £4,322,000.

2.5
Consultants contracts exceeding £10,000 in value must currently be authorised by the Leader or this Committee.  In practice, all such applications come to Committee.  The provision now adopted by WBC is that a written contract or appointment may be in the form of a formal letter, for values below £25,000, or by a contract of appointment.  It is also stated that a standard Professional Services form of contract, such as that in the NEC3 Suite should be used where appropriate.

2.6
At page 5, the exemption categories now include “Exceptional Circumstances”.  This is intended to provide for those cases where an exemption is needed, but the circumstances are such as not to fall readily into any of the existing categories.  It would enable the Chief Executive or a Director to authorise an exemption if for example there was a significant risk to a key contract with a risk of disruption to a Council service.   In similar vein, there is proposed an exemption again on authority of the Chief Executive or a Director, on grounds of Unforeseeable emergency.
2.7
A specific section (page 10) is included in respect of Social Value and follows the Public Services (Social Value) Act 2012 introducing social, economic or environmental benefits more specifically into the procurement process.  Similarly, following the Equality Act 2010 there is a section on the Public Sector Equality duty (page 11).

2.8
Procurement challenges are now more commonplace than previously, particularly following the introduction of the EU Remedies Directive.  Accordingly, there is now a section headed “Avoiding Challenges” at page 16. 

2.9
Extension of an existing contract is proposed to be on authority of the Head of Service for up to £25,000 and for greater sums than that, which remain below EU threshold values and do not exceed 50% of the total contract value, on authority of the Chief Executive or a Director who must then report to this Committee on the action taken.

2.10
The current CPR requires that the Director of Finance is consulted regarding the need for a bond where the contract value exceeds £100,000.  The proposed new CPR changes this to £1,000,000 with the decision of the Director being final (as now).  Parent company guarantees were to be considered at values above £100,000.  This is proposed to be increased to £150,000, again Directors decision final.  See pages 18 and 19.     

2.11
Members do have with this report a full copy of the proposed revised CPR.  Rather than add yet another set of CPR to these papers, Members can find the current Three Rivers CPR at pages 217 to 244 of the Constitution.  If Members do wish to see a printed version, some copies will be available at the meeting, or via the Legal or Democratic Services departments if requested in advance of it. 

3.
Options/Reasons for Recommendation
3.1
To update the CPR and to harmonise it with the WBC version for the benefit of shared services and as an aid to sustainable procurement.
3.2
The Council must continue to demonstrate that all procurements are let fairly, objectively, transparently, without discrimination and allow for competition.  It should also ensure that its own procedural rules are consistent with procurement legislation.  The trend towards collaborative procurements continues and is more strongly reflected in this version of the CPR.  There are also provisions regarding SMEs and 3rd sector procurement. (see P 4).  E procurement receives a greater emphasis and all procurements above £5000 are to be via Supply Hertfordshire unless otherwise authorised by a Head of Service.
3.3
Members are asked to note that if authorised in accordance with the recommendation at 10.2 below, the Director of Finance will update the CPR with any necessary changes arising only out of the move to Committee governance in May of this year.  
4.
Policy/Budget Reference and Implications
4.1
The recommendations in this report form part of the Council’s budget and policy framework. ASK   \* MERGEFORMAT 
5.
Financial Implications
5.1
None specific.
6.
  Legal Implications

6.1
Set out within the body of the report.
7.
Equal Opportunities, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website and Health & Safety Implications
7.1  
If approved, the revised CPR will be placed on the website as part of the Constitution
8.
Relevance Test

	Has a relevance test been completed for Equality Impact?


	No 


8.1
There are no changes to service provision.
9
Risk Management Implications
9.1
The subject of this report s does not relate to matters that are within a service plan and is considered to have risk management implications as particularised below.
9.2
The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1
	That the Council does not maintain compliance with the Public Procurement Regulations or lacks the flexibility to carry out procurements meeting best value requirements or requiring urgent action with a view to maintaining service delivery 
	II
	D


9.3
The risk detailed above is not within any service plan. 

9.4
The above risk is plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 
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9.5
In the officers’ opinion the new risk above, were it to come about, would not seriously prejudice the achievement of the Strategic Plan and is therefore an operational risk.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

10.  
Recommendation

To Council
10.1
That the revised Contracts Procedure Rules in Appendix 1 be approved and adopted in substitution for the existing Contracts Procedure Rules.
10.2
That the Director of Finance be authorised to update and amend the Contracts Procedure Rules limited to amendments arising out of the move to Committee Governance in May 2014.

Report prepared by:
James Baldwin, Principal Solicitor

Background Papers


  None.
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