  

  EXECUTIVE COMMITTEE –   12 SEPTEMBER 2005
PART I -   DELEGATED 
  13.
  WATERSMEET – DAYBREAK NURSERY

(  DLE)
1.
Summary
1.1
This report outlines the issues associated with Daybreak’s rent and VAT following the transfer of their lease from Watersmeet Trust Ltd. to the Council. 

  
2.
Details

2.1
Daybreak negotiated the terms and conditions of a lease with Watersmeet Trust Ltd. (WTL) during preparation for the transfer of the venue from the Council to the WTL.  It was agreed that the rental would be £40,000 per annum and, as WTL was a Registered Charity, VAT would not be payable although provision was made for this in the lease.

2.2
When the venue passed back to the Council, however, Daybreak effectively became the Council’s tenant and the VAT situation changed as the Council is not exempt. 

2.3
As a consequence, quarterly rental demands to Daybreak have been for £10,000 plus VAT; an addition of 17.5%.   Due to Daybreak’s status as an Educational Establishment, the legislation does not entitle them to claim back VAT, which means that they either have to pay an additional 17.5% rent or the Council has to forego a similar amount of rental income.  

2.4
The Council’s VAT advisers have indicated that there is no way around this situation, and that the inability for Daybreak to claim back the VAT as an Educational Establishment is correct.  

2.5
Daybreak is anxious that their rental does not increase and have requested that the Council reduce their rent by an appropriate amount.  They also advise that the uncertainty about the future of the venue has had an adverse impact on their business. A statement in support of their case is attached at Appendix 1.

3.
Policy / Budget Implications
3.1
The Council is required to achieve value for money in managing its assets and the rental level set for Daybreak, although agreed by WTL, is considered reasonable.   The VAT would not be an issue with a normal commercial letting as the VAT would simply be reclaimed by the parties involved.  

4.
Options / Reasons for Recommendation

4.1
There are three options for the Council in this matter:-

4.1.1
To insist on the current rental level with VAT charged in addition, as is normal policy.

4.1.2
To reduce the rent accordingly, to ensure that Daybreak are no worse off.

4.1.3
To try to negotiate a mutually acceptable compromise within the financial limits imposed by the VAT issue.  

5.
Financial Implications
5.1
Effectively the issue is simply whether the Council insists on charging Daybreak £40,000 per annum rent, plus the VAT of £7,000, or negotiates a reduced rent, the maximum being £34,042 plus 17.5% equalling £40,000, or following negotiation, a “middle way”.  

5.2

If option 2 is approved, TRDC would be £5,958 worse off but this was assumed to be the case when figures were presented to the Committee on 15 August 2005 and so there would be no variation to the budget reported.

5.3
Option 3 will affect the budget, but will depend on the settlement reached.

6.
Legal Implications
6.1
  Although Daybreak entered into occupation of their current premises when WTL took over the venue, the lease between Daybreak and WTL was never finalised, although the rent was agreed.  When the venue became the responsibility of the Council the agreement with Daybreak was honoured and a lease was drawn up between the Council and Daybreak.  This lease has now been agreed, apart from the rental level.

7.
Risk Management Implications
7.1
  The following table shows the risks that have been identified and gives an assessment of their impact and likelihood in accordance with the Council’s Risk Management Strategy:-

Description of Risk
Impact
Likelihood

1
That the Council cannot reach an agreement with Daybreak and had to find another tenant.
II
F

Note: 

1.
For the meaning of the assessment score see the key to the matrix in paragraph 13.2 below.

2.
For the definitions of ‘catastrophic’, ‘almost certain’, etc, see the extract from the ‘Risk Management Strategy Statement’ at the end of the agenda.

7.2
The above risks have been prioritised in the matrix below.  The Council has determined its aversion to risk.  It is prepared to tolerate risks where the combination of impact and likelihood are shaded in the bottom left in the table below.  The remaining risks require management and monitoring.  Those combinations of impact and risk shaded centrally below are less time critical but those shaded to the right require immediate management and monitoring.
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7.3

In view of this assessment no action plan is required at this time.

8.
Staffing, Equal Opportunities, Environmental, Community Safety, Customer Services Centre and Website Implications
8.1
None specific  .  

9.  
Recommendation
9.1
That the Committee considers the request from Daybreak to reduce their rental by the amount of VAT payable.  
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APPENDICES / ATTACHMENTS

Appendix 1 – Daybreak Statement of Case – to follow  

