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1.
Summary
1.1
On 3 November 2011, this Committee considered a report (attached at Appendix 1) concerning   a petition received by the Council requesting that they “carry out their duties as a responsible local authority and cut down the overgrown amenity land in Cherry Hills, South Oxhey immediately.”  Cherry Hills is in Ashridge Ward.

1.2
This matter was again raised by Councillor Ty Harris of Northwick Ward resulting in a subsequent report (attached at Appendix 2) being considered by this Committee on 14 March 2013.
1.3
Both reports set out the Committee’s powers to deal with a matter referred by a Member under Section 21A, paragraph (c) of the Local Government Act 2000 as amended by the Local Government and Public Involvement in Health Act 2007.  

1.4
The Committee’s consideration of these reports, along with matters/questions arising as a result, is detailed at Section 2 below.

2.
Details

2.1
The Council has been dealing with complaints relating to the condition of four separate parcels of land at Cherry Hills, South Oxhey (“the Site”).  

2.2
Leading up to and following the November 2011 and March 2013 Committees, officers have regularly monitored the Site and have consistently remained of the view that further action would not be expedient under Sections 215 and 219 of the Town and Country Planning Act 1990.
2.3
In considering the issue of expediency, the Local Planning Authority must have regard to the condition of the site in question, the impact on the surrounding area and the scope of the Authority's powers. In this case, the condition of the land is such that vegetation is predominantly overgrown to a height of less than knee-level.  As such, following discussions with the Council's Legal Department, it is not considered expedient to pursue further enforcement action. Notwithstanding this, an advisory letter was sent to the owner of the land reminding him of the provisions of Sections 215 and 219, inviting that works to tidy the land be voluntarily carried out.  However, the landowner has failed to comply with this request and, for reasons set out above, the Council's position remains that formal enforcement action is not expedient and no further action can be taken at this stage.

2.4
It is within this context that the matter has previously been considered by the Public Services and Health and Policy Committee (PSHPC) in seeking to establish a means for resolving the concerns raised regarding the condition of land at Cherry Hills.  The deliberations and recommendations of this Committee, along with the subsequent resolutions of the Executive Committee (EC) are considered below.

2.5
PSHPC Meeting - 3 November 2011

2.5.1
The Committee’s recommendations are set out in the minutes copied below:
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The Committee considered a petition received to the Council requesting that they “carry out their duties as a responsible local authority and cut down the overgrown amenity land in Cherry Hills, South Oxhey immediately.”


The report set out the Committee’s powers to deal with a matter referred by a Member under Section 21A, paragraph (c) of the Local Government Act 2000 as amended by the Local Government and Public Involvement in Health Act 2007.


Ward Councillor Paul Gordon, advised the Committee that this was Amenity Land which had become overgrown in what was a well maintained cul-de-sac location. The land was privately owned but had not been maintained by the land owner and had become overgrown.


The Head of Development Management and Environmental Health circulated some photographs of the land which had been taken that week.  


It was suggested that a middle ground would be for a meeting to be arranged with the Land Owner, residents’ representatives and officers of the Council to seek a satisfactory working relationship between the interests of the Land Owner and the local residents.  Alternatively the Council could cut down the overgrown land and bill the landowner.


The Head of Development Management and Environmental Health advised that the land was not as overgrown as other pieces of land in the District and Officers could not justify taking action at this time.  There was no guarantee that the Council would be able to recoup the costs from the landowner.  There were other privately owned pieces of land in the District which were more overgrown and for the Council to take action would set a precedent.  The way forward would be for a letter to be sent to the landowner requesting that a meeting be arranged with themselves, residents’ representatives and officers of the Council to seek a satisfactory working relationship between the interests of the Land Owner and the local residents.  


It was suggested that the residents in Cherry Hills could approach the landowner to buy the land.  It was advised that the residents may not be able to provide the finances to purchase the land.


In response to questions requesting that the Council purchase this land, the Head of Development Management and Environmental Health advised that valuations of the land would need to be made and the landowner approached to see if they would be interested in selling the land.  A bid would then need to be made as part of the budget setting process.


It was agreed that officers would write to the Landowner to request that a meeting be arranged with the Land Owner, residents’ representatives to include the local Ward Councillor and officers of the Council to seek a satisfactory working relationship between the interests of the Land Owner and the local residents and the results of that communication be reported back to the Committee.


ACTION AGREED:-


That the Executive Committee be recommended:


(1)
No formal action be taken;


(2)
Officers continue to monitor the site; and


(3)
that officers write to the Landowner to request that a meeting be arranged with the Land Owner, residents’ representatives to include the local Ward Councillor and officers of the Council to seek a satisfactory working relationship between the interests of the Land Owner and the local residents and the results of that communication be reported back to the Committee.

2.6
EC Meeting - 5 December 2011
2.6.1
The Committee’s resolution is set out in the relevant part of the minutes copied below:


Councillor Call for Action – Cherry Hills, South Oxhey


RESOLVED:-


(1)
that no formal action be taken;


(2)
that Officers continue to monitor the site; and


(3)
that officers write to the Landowner to request that a meeting be arranged with the Land Owner, residents’ representatives to include the local Ward Councillor and officers of the Council to seek a satisfactory working relationship between the interests of the Land Owner and the local residents and the results of that communication be reported back to the Committee.

2.7
Action Following PSHPC & EC Meetings

2.7.1
Officers located the landowner, wrote to him on two occasions, and received no reply.  No further action was taken.

2.7.2
The matter was again raised by Councillor Harris of Northwick Ward, resulting in a report again being put to this Committee on 14 March 2013.  The deliberations and recommendations of the Committee are set out in the minutes copied below:

2.8
PSHPC Meeting - 14 March 2013
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In November 2011, the Committee had considered a report concerning   a petition received by the Council requesting that they “carry out their duties as a responsible local authority and cut down the overgrown amenity land in Cherry Hills, South Oxhey immediately.”  Cherry Hills was in Ashridge Ward.


The consequent report set out the Committee’s powers to deal with a matter referred by a Member under Section 21A, paragraph (c) of the Local Government Act 2000 as amended by the Local Government and Public Involvement in Health Act 2007.  It advised on the options open to the Council to secure an improvement in the maintenance of the land.  The Executive Committee on 5 December 2011 had received the Committee’s recommendations and had resolved that officers write to the landowner to request a meeting to seek a mutually satisfactory working relationship with local residents.  


No response had been received to two letters and the matter had again been raised by Councillor Ty Harris who represented Northwick Ward.  The report requested the Committee to consider three possible options:

(a) to prosecute the landowner;

(b) to recommend that the Council should undertake maintenance and invoice the landowner for the costs, with prosecution if he did not pay; or

(c) to agree with local residents for them to maintain the land and for the Council to purchase a mower for their use.


Councillor Ty Harris outlined the continuing concerns of local residents about the condition of the land, which comprised four distinct sites and had an adverse visual impact on their amenities.  In respect of the options set out in the report he suggested that an alternative was for the Council to take over the sites but to seek an agreement for a local gardening services company to maintain them in return for advertising rights.


The Chief Environmental Services Manager advised that the officers were concerned that if the Council took over any responsibility for maintenance of the sites it would create a precedent for requests for similar action in respect of many other sites across the District.


The Commercial Standards Manager advised that if there were to be an infestation, the Council had legal powers to enter the land to clear it.


A Member asked about the Council’s legal liability if it encouraged people to enter the land to mow it and a person was injured as a result.


The Chairman observed that the sites were private land, which the landowner had no legal obligation to maintain to any particular standard.  Photographic evidence showed that their condition was no worse than that of many highway amenity verges.  They were not overgrown, nor subject to infestation of pests which could constitute a health risk.  If any of the sites adjoined junctions, where there was a legal duty to maintain sightlines, the County Council had some scope to take action.  However, the responsibility for amenity land was often split between the developer and private householders, as was the case in areas within Leavesden.  The Council had no powers under existing legislation to intervene to clear land which was in no worse condition than hitherto.  Pursuit of compulsory purchase would be a long and costly process which was open to challenge in the courts.


Councillor Ty Harris stated that he had contacted the Department for Communities and Local Government and had been informed that the Council had powers to take such action as it deemed appropriate.  Upon seeking advice from the Chief Executive he had been advised that it was open to him to use the Councillor Call for Action procedure.  In his view the landowner, in refusing to respond to two letters from the Council, had treated both the Council and local residents with disrespect. If the Council was indeed powerless to deal effectively with such matters, perhaps the Government should be lobbied to provide effective legislation or guidance.


Members considered that before they could take a view on the most appropriate course of action, they needed additional information with officer advice on the landowner and his legal responsibility for site maintenance and the arrangements made for the four sites as amenity land when planning permission for development of Cherry Hills had been granted.  It was also important to establish the cost implications of any course of action being considered.  They also wished to ensure that an appropriate officer was present to advise Members on the report when considered.


ACTION AGREED:-


(1)
that the report be noted;


(2)
that the officers be requested to make a further report to this Committee which would provide full information on the planning status and ownership of the sites, the legal obligations of the landowner, the provisions for maintenance of amenity sites on the estate, any highway junction visibility requirements and the probable costs of any particular options which the Committee might be recommended to consider.

2.9
Actions Following PSHPC Meeting

2.9.1
The information requested by the Committee at (2) above is dealt with in turn below:


Planning Status & Ownership of Site:

2.9.2
As set out in the previous report, a Land Registry search has confirmed that the areas of land in question are privately owned.

2.9.3
These areas of land do not form part of the curtilage of any residential property in the Cherry Hills estate.  The land is most accurately described as common amenity land.


Legal Obligations on Landowner:

2.9.4
Planning permission was originally granted in 1994 (8/784/92) for the residential development of the Former Sir James Altham School (now known as the Cherry Hills estate).  This permission was granted subject to a number of conditions, with the only one relevant to this matter being condition 10 which related to landscaping and required that the site (including the areas of land in question) be maintained in accordance with approved details for a period of 5 years from the date the approved scheme was commenced.  Given the time that has since elapsed, this condition has expired and is no longer legally binding.  Furthermore, the Section 106 agreement attached to the planning permission did not deal in any way with the maintenance of the communal areas.  Consequently, there are no specific planning conditions or obligations on which the Local Planning Authority can rely in pursuing further action.
2.9.5
In terms of non-planning related obligations, the developer also entered into an agreement with the Highway Authority under Section 38 of the Highways Act 1980.  Such agreements can include provisions relating to the maintenance of highway verges and parcels of land that have the potential to affect highway safety.  However, in this case the Section 38 agreement included no such provisions on which the Highway Authority could potentially rely to take further action.  Notwithstanding this, the Highway Authority has advised the condition of the land is not considered to present any harm to highway safety such as to warrant further action on their part.  

2.9.6
As a consequence, the only legislative provisions available to the Council to pursue further enforcement action are those contained in Sections 215 and 219 of the Town and Country Planning Act 1990 (as amended).  For reasons set out above, it is not considered that any further action under these provisions would be expedient.


Suggested Actions and Associated Costs:

2.9.7
Notwithstanding the above, the Committee’s suggested actions are as per those set out in the report provided to the Committee Meeting of 14 March 2013.  Estimates of the possible costs associated with these actions are provided below:


(a)
to prosecute the landowner - 



The Legal Department have advised that the costs of prosecution can vary greatly depending upon the length of the process.  However, costs typically start at around £500.00, rising to £2,000.00 and beyond depending on whether appeals are involved.  In the event that the landowner is successfully prosecuted, a maximum fine of £1,000 only would be payable.  Failure to pay this fine could result in imprisonment or, as is more likely, that bailiffs are instructed by the Court to recoup the amount due.  Monies obtained via this process would most likely go to the Court and the bailiffs.  As such, it is unlikely that the Council would recoup all, or indeed any, of the costs incurred.  

(b)
to recommend that the Council should undertake maintenance and invoice the landowner for the costs, with prosecution if he did not pay - 



The Council’s Environmental Protection Team has advised that a one-off clearance of the areas in question would cost approximately £70-100.  This cost could be transferred to the landowner as a charge on the land, which could be recouped when the land is sold.  However, it should be noted that there will be a continual need to clear the site (i.e. as the grass re-grows) and so a similar process would need to be followed by the Council should direct action again be considered necessary.  This would result in considerable costs to the Council, not necessarily in the act of clearing the land, but in the officer time taken to get to that point.  It should also be noted that whilst a charge can be placed on the land, the property may not be sold for a considerable period of time, if at all.   


(c)
to agree with local residents for them to maintain the land and for the Council to purchase a mower for their use - 



It is considered that a hand held lawn mower would be most appropriate for the size of the areas in question.  Whilst prices for such mowers typically vary from anything between £50 and £500, it is considered that a good quality mower could be purchased for between £100 and £250.

3.
Options/Reasons for Recommendation
3.1
This report has been provided in order to supply the Committee with the additional information requested at the Committee Meeting of 14 March 2013 and, more particularly, with a view to establishing an appropriate means of resolving Councillor Ty Harris’ concerns regarding the state of the land.  
4.
Policy/Budget Reference and Implications
4.1
None specific.

5  .
Financial, Legal, Equal Opportunities, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website, Risk Management and Health & Safety Implications
5.1  
None specific, although any action recommended by the Committee may have implications for one or more of the above areas.

6.  
Recommendation
6.1
That the Committee makes an appropriate recommendation to the Executive Committee:


  

  Report prepared by:
   Luke Axe, Acting Team Leader, Projects & Compliance, Development Management.


Background Papers


  None

APPENDICES / ATTACHMENTS

Appendix 1: PSHPS Committee Report - 3 November 2011


Appendix 2: PSHPS Committee Report - 14 March 2013


Appendix 3:   Photographs of the site taken in May 2013.
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