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8.
  THE UNAUTHORISED DEPOSIT OF WASTE (FIXED PENALTIES) REGULATIONS 2016  
         (DCES) 
1. Summary   
1.1. To introduce and agree a response to The Unauthorised Deposit of Waste (Fixed Penalties) Regulations 2016.

1.2. In the context of Three Rivers District Council’s membership of the Hertfordshire Fly-tipping Group, we recommend the adoption of a level of fines in common with other local authorities in Hertfordshire.

1.3. To seek formal approval for the definition of fly-tipping to be used for future reporting purposes.

2.    
   Detail
2.1. In 2014/15 Hertfordshire as a whole recorded approximately 12,500 fly-tipping offences of which 729 were in Three Rivers. In common with the rest of the UK approximately 60% of these relate to ‘low level’ fly-tipping offences linked to incorrect handling and presentation of ‘black bagged’ residual waste by individuals and local businesses.

2.2. Local Government’s traditional response has been to issue littering fines or alternatively, subject to available evidence, seek to prosecute offenders in the courts:  in 2015 /16 Three Rivers issued 35 Fixed Penalty Notices (FPNs) and 2 court prosecutions with fines totalling £4,075.00. However, the preparation of cases, including the gathering of evidence and relevant witness statements, is time consuming and often not reflected in the fines issued when prosecutions are successful.

2.3. Recent Government consultations have highlighted the inherent difficulties and costs involved in achieving successful prosecutions for fly-tipping. As a result local government representatives and other stakeholders have for some time been calling for the introduction of new FPNs for fly-tipping with higher levels of fine attached to both properly reflect the costs involved as well as act as a deterrent.

2.4 The Hertfordshire Fly-tipping Group

2.4.1 The Authority is a member of the Hertfordshire Fly-tipping Group (FTG), which is a County-wide partnership including officer representatives from:

· All ten Borough / District Councils

· Hertfordshire County Council

· Hertfordshire Constabulary

· Office of the Police and Crime Commissioner

· Hertfordshire Fire & Rescue Service

· Local Authority Community Safety Manager Representative

· The Environment Agency

· National Farmers’ Union (provides a link in with farmers as private land owners affected by fly-tipping)

· M25 Connect

2.4.2 The purpose of the FTG is to:

· To provide a policy forum for development and review of fly-tipping issues.

· To ensure there are clear reporting processes between local authorities, housing authorities, the Police and the Hertfordshire Fire and Rescue Service.

· To encourage private land owners to report fly-tipping to their local authority.

· To encourage timely, accurate and appropriate information sharing between partners tackling fly-tipping.

· To ensure good communication between agencies to progress investigations in a timely manner.

· To co-ordinate opportunities to capture and analyse data to inform problem-profiling and strategic needs assessments.

· To initiate and support opportunities for joint agency operations.

· Sharing and co-ordinating crime prevention opportunities.

· Assisting in sharing good practice and national updates. 

· To develop protocols for how the problem is publicised and by whom.

· To develop and maintain a media plan for the partnership to raise awareness of the problem, to promote the initiatives and successful prosecutions, to reassure the public that the crime of fly-tipping is being addressed and to act as a deterrent to perpetrators.

2.4.3 At FTG’s last meeting held on the 1 June 2016, a range of stakeholders expressed concern with respect to possible implications that may arise from the 10 Districts developing individual approaches to The Unauthorised Deposit of Waste (Fixed Penalties) Regulations 2016 discussed below. This could result in differing levels of fines and therefore inconsistency across the County possibly resulting in fly-tipping problems being moved across district boundaries.

2.4.4 In response, at a meeting of the Hertfordshire Waste Partnership’s Directors’ Group (HWP) on the 27 June 2016, it was agreed that the boroughs and districts would postpone any local consideration of the new regulations in order to give the FTG time to develop a County-wide approach as recommended below.

2.4.5 It should be noted that the HWP has recently taken over Chairmanship of the FTG and is currently making changes to formally integrate the FTG into the waste partnership thereby providing political oversight and scrutiny of the work carried out by the group. 
2.5 The Unauthorised Deposit of Waste (Fixed Penalties Regulations) 2016

2.5.1 In response to local government’s concerns, on the 9 May 2016 the Government introduced The Unauthorised Deposit of Waste (Fixed Penalties) Regulations 2016 herein referred to as the Regulations. 

2.5.2 The Regulations are intended to address small scale fly-tips, which historically make up the bulk of the incidents reported by local authorities. The Regulations amend Section 33 of the Environmental Protection Act 1990 permitting statutory authorities to issue a “Fixed Penalty Notice” (FPN) for fly-tipping offences where the Statutory Authority believes an FPN is more appropriate than taking the offence to Court.

2.5.3 However, the Government has made it clear that they should only be used for small-scale fly-tipping offences with enforcement bodies still expected to pursue prosecutions for more serious cases of fly-tipping.

2.5.4 In deciding how best to interpret the Regulations local authorities need to be mindful of existing FPNs for offences such as littering and therefore set the new fly-tipping FPN at a level which:

· reflects the more serious nature of fly-tipping as an offence; 

· better reflects the potential costs involved; 

· via appropriate public relations coverage acts as a deterrent.

2.5.5 These issues are the reason why the Regulations set a range of fines at £150 - £400 with a default level of £200 thus setting the fly-tipping FPN at a higher level than all other offences covered under the legislation. In common with other FPN regimes, the regulations also allow for fines to be discounted if paid within 10 working days.

2.5.6 Taking the above into account, officers are recommending that the fly-tipping FPN be set at £300, reduced to £200 if paid within 10 days. At present TRDC charge £75.00 which will reduce to £50.00 if paid within 7 days.
2.5.7 Officers believe this level of penalty demonstrates the seriousness of the fly-tipping offence, but is set at a level that makes the option to pay the penalty preferable to going to Court. Setting the reduced penalty at £200 if paid within 10 days continues to emphasis the more serious nature of fly-tipping compared to littering but also reflects existing practice by Magistrates that reduced ‘sentences’ by a third in response to early guilty pleas.

2.6  Definition of fly-tipping
2.6.1 Until recently, the numbers of fly-tipping incidents recorded in each borough / district were not comparable as a result of different definitions of fly-tipping leading, for example to some incidents being classed as littering when in fact they constituted fly-tipping under Defra (Department of the Environment, Food and Rural Affairs) guidance.

2.6.2 Technically there is no definition of fly-tipping other than the offences set out in section 33 of the Environmental Protection Act 1990, i.e. the illegal disposal of controlled waste. The Litter & Refuse Code or Practice published by Defra in 2006 noted that a single plastic sack of rubbish should usually be considered fly-tipping rather than litter. However, the use of the term ‘usually’ indicates an acceptance that definitions cannot be rigid.

2.6.3 Under this context it is commonly assumed that fly-tipping is as a result of deliberate negative behaviour ranging from those that care little about their local amenities to those seeking to profit from the illegal dumping.
2.6.4 However, it is common knowledge that a proportion of the fly-tipping incidents recorded each year stem from individuals acting in what they believe to be a fair and reasonable manner, i.e. leaving out additional black bags to be collected alongside their refuse bin on collection day where the motivation is not negative but rather is intended as being responsible. In Hertfordshire some authorities would class this as fly-tipping and some would not; TRDC would only act on this if the bag was moved and left out on the highway.
2.6.5 Taking the above into account and in order to further improve the level of consistency when it comes to the definition of fly-tipping in relation to black bags, it is recommended that incidents that occur on collection day, i.e. plastic bags placed  next to a bin on collection day should not be defined as fly-tipping.

2.6.6 Exceptions to the definition would include:

· Plastic bags left out on non-collection days;
· Plastic bags left out in numbers that indicate unusual waste behaviour, i.e,  the illegal deposit of trade waste as domestic;
· Repeat offenders, i.e. those that regularly leave out excess waste for example as a result of refusing to engage with the comprehensive recycling services now offered by each of Hertfordshire’s Boroughs and Districts;
· Plastic bags left out by commercial customers contrary to their contracted waste arrangements. Such incidents should continue to be treated as either fly-tipping or alternatively as ‘Duty of Care’ offences.

3.         Options/Reasons for Recommendation 
3.1
In order to reduce or prevent fly-tipping, the report asks that the General Public Services and Community Safety Committee: 
3.2 
Endorses the need for a consistent approach to the application of The Unauthorised Deposit of Waste (Fixed Penalties) Regulations 2016 across the County, including TRDC.
3.3 In response to the new regulations approves the suggested level of fines and discounts as outlined in paragraphs 2.5.5 to 2.5.7.
3.4 Approves the interpretation of the Defra 2006 guidelines with respect to the definition   of fly-tipping to be used for future reporting purposes as discussed in paragraphs 2.6.1 to 2.6.6
  
4.
Policy/Budget Reference and Implications
                As set out in the Strategic Plan: CP01 – Satisfaction with ‘keeping public land
                         clear of litter and refuse’ 
4.1
The recommendations in this report are within the Council’s agreed policy and
                         budgets.  
4.2
Subject to Members’ approval of the above changes, the purpose of this proposed
                         policy is to reduce flytipping annually, the extent of which can be determined after
                         the first year of introduction of the revised fines. 
5.
Financial Implications
5.1
Any changes in income from fines will be monitored and reported through Budget

                         Monitoring.  
6.
Legal Implications
6.1
  The new FPNs for fly-tipping can be used to deal with the one-off offender. To address the repeat offender, Act 2014 which replaced litter abatement notices, litter clearing notices and defacement removal notices. The stated purpose of CPNs is to deal with particular ongoing problems or nuisances which negatively affect the community’s quality of life. A CPN cannot be issued unless a warning has been issued first that a CPN will be issued unless the conduct ceases to have a detrimental effect on the community. The conduct must be of a continuing or persistent nature. It is obvious that a CPN could not be issued for a first offence of fly-tipping. However an FPN for fly-tipping under the new regulations outlined in this report can be accompanied by a community protection warning. If there is a repeat offence then this would be behaviour of a continuing nature and could warrant a CPN. It could also warrant a prosecution for fly-tipping. If there is then a third offence the - Council would have a choice as to whether to prosecute for fly-tipping or breach of a CPN, or both, although the prosecutor may accept a plea of guilty to one of the two offences. The court would reflect its disapproval with the appropriate fine.  
7.
Equal Opportunities Implications

7.1
Relevance Test

	Has a relevance test been completed for Equality Impact?. 


	 No 


8.
Staffing Implications
8.1
  None specific. TRDC deals with flytipping issues through its Environmental
                    Enforcement team, Community Safety and legal teams. Working in conjunction
                    with partners i.e. police.
9.
Environmental Implications
9.1
  To mitigate environmental hazards and maintain the character of the District
10.
Community Safety Implications
10.1
Reducing and preventing fly-tipping is a priority of the Three Rivers Community Safety Partnership. A task group has been established to co-ordinate the work of the Police, Housing Associations, Three Rivers District Council, The Fire Service, Highways and Trading Standards in response to local hotspots for fly-tipping. The Police and Crime Commissioner has announced that funding will be made available to Community Safety Partnerships to address fly-tipping. Details of this funding scheme are currently awaited. An update from the Community Safety Partnership will be made under a separate agenda item at this Committee.   
11.
Public Health implications
11.1
The accumulation of fly-tipping can impact on the wellbeing of local communities through its negative impact on the environment. 
12.
Customer Services Centre Implications
12.1
  None Specific.
13.
Communications and Website Implications
13.1
  None Specific.
14.
Risk Management and Health & Safety Implications

14.1
There are no risks to the Council in agreeing the recommendations.

14.2
The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1       1
	Potential Increase in Flytipping across the District
	II
	C


14.3
Of the risks detailed above none is already managed within a service plan.

14.4
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 

	Likelihood
	A
	
	
	
	
	
	Impact
	Likelihood

	
	B
	
	
	
	
	
	V = Catastrophic
	A = >98%

	
	C
	
	1
	
	
	
	IV = Critical
	B = 75% - 97%

	
	D
	
	
	
	
	
	III = Significant
	C = 50% - 74%

	
	E
	
	
	
	
	
	II = Marginal
	D = 25% - 49%

	
	F
	
	
	
	
	
	I = Negligible
	E = 3% - 24%

	
	
	I
	II
	III
	IV
	V
	
	F =  <2%

	
	Impact


	
	


14.5
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

15.  
Recommendation
                     That General Public Services and Community Safety Committee   approve the following:                    
15.1       Endorses the need for a consistent approach to the application of The Unauthorised Deposit of Waste (Fixed Penalties) Regulations 2016 across the County, including TRDC.

15.2      In response to the new regulations approves the suggested level of fines and discounts as outlined in Paragraphs 2.5.5 to 2.5.7
15.3 
Approves the interpretation of the Defra 2006 guidelines with respect to the definition of fly-tipping to be used for future reporting purposes as discussed in paragraphs 2.6.1 to 2.6.6

To Council:

15.4
That amendments be made to the Scheme of Delegation to cover the Regulations.
            
Report prepared by: Malcolm Clarke, Operations Manager, Environmental protection

Data Quality


Data sources:


 ASK   \* MERGEFORMAT Hertfordshire Flytipping Group

Data checked by:  ASK   \* MERGEFORMAT Chris Hope, Head of Community Services
	1
	Poor
	

	2
	Sufficient
	X

	3
	High
	



Background Papers


  None
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APPENDIX   A      Stakeholder Views
                                                                                                               APPENDIX A
Stakeholder Views

As noted above the FTG includes a number of non local authority partner organisations each of which has a particular viewpoint when it comes to dealing with the impact of fly-tipping and wider illegal waste activity.

The view of these organisations are noted below in order assist and support the issues raised in the report as well as consideration of the recommendations below.

Herts Constabulary / Office of the Police & Crime Commissioner

The Police and Crime Plan, Everybody’s Business (2015-2020), outlines the Commissioner’s intention to respond to concerns raised by the public, this includes fly-tipping and other low level anti-social behaviour (ASB).  In order to understand the problem the Constabulary has been working very closely with the Hertfordshire Waste Partnership, the Environment Agency, local councils and others over the last 12-months.

During this time it has become evident that a more consistent approach is required across the county to:

a) Agree a single definition of fly-tipping across each of the 10 Community Safety Partnerships (CSPs) and Constabulary in line with the Department for Environment, Food and Rural Affairs (Defra) guidelines.

b) Ensure all CSPs use a new national Defra Software Data Management system (WasteDataFlow) in order to achieve a standardised recording process across the county.

This will enable more efficient capture of data and better quality information which can be analysed to understand the nature of the problem and the response required.  This can then feed in to the strategic assessments, which will assist in aligning resources in the coming year.

The Constabulary has agreed to ensure an effective triage process is introduced in the Force Control Room to ensure better coordination of fly-tipping and a Single Point of Contact in each Safer Neighbourhood Team.  Although we do not have primacy in respect of these crimes we have responsibilities to deal with it when it is reported to us as a crime in action and we are often called as the first point of contact when a member of the public come across illegally dumped waste.  A joined up approach in all respects is essential to ensure we can articulate the scale of the problem, allow good information and intelligence sharing and support a common approach to prosecutions, which includes fixed penalty notices.  Without this we will continue to have only part of the picture of the problem and with inconsistent enforcement action we will undoubtedly just cause activity to be displaced.

The Commissioner has committed funding to support councils to deal with fly-tipping and other low level ASB issues through a ring-fenced ‘Partnership Fund’ of £100k each year for four years. This will enable councils to apply for match funding to support stubborn and persistent issues. Further details on how the fund will work will be announced over the coming months.

National Farmers Union

The National Farmers’ Union is a trade association representing 47,000 farmers and growers in England and Wales, 600 of these in Hertfordshire. Fly-tipping is estimated to affect two thirds of farmers nationally. As waste dumped on private land is the responsibility of the landowner to clear, fly-tipping can put a significant and undue financial burden on farmers and landowners as well as cause significant business disruption. In order to represent the interests of farmers and private landowners in Hertfordshire the NFU has been working with the Herts Fly-tipping Group to work towards solutions that alleviate the problem for our members. Recent conversations at FTG meetings have centred on consistency of approach to enforcement and reporting between Local Authorities, specifically in relation to Fixed Penalty Notices and the definition of fly-tipping for reporting purposes. The NFU’s views on these are as follows.

In relation to FPNs issued under the new regulations the NFU is concerned that FPNs may be seen as a convenient replacement for prosecution. While noting that paragraph 4.3 of this report explains that Government has made clear that FPNs should only be used for small scale fly-tipping offence and prosecutions should be sought for more serious cases, no attempt is made to define what constitutes “small scale” versus “serious”. Are these differentiated on volume alone, and if so what volume, or is waste type (i.e. hazardous/non-hazardous) also taken into account? An agreed definition of these terms is necessary for a consistent approach toward issuing FPNs.

The NFU has previously suggested (in our response to DEFRA’s waste crime consultation) that a sliding scale should be adopted where the amount of the FPN is relative to the volume and type of waste collected. However, in the case where agreement is reached that FPNs should only be issued for (defined-volume) small-scale, non-hazardous waste then a single-value FPN is appropriate and £300, as suggested by the FTG, is considered to be of a suitable level to act as a deterrent to would-be fly-tippers. However, we believe that FPNs should only be issued to first-time offenders and in cases of repeat offence then full prosecution should be sought.

With respect to the definition of fly-tipping the NFU notes that fly-tipping is a criminal offence. In the NFU’s opinion consistency of approach between local authorities when reporting fly-tipping incidences is essential to ensure the accuracy and reliability of data, which provide supporting evidence for policy decisions and allocation of resources. 

As a trade association representing the interests of farmers and growers, our concern is the illegal dumping of waste on private farm land, or on public land blocking access to private land, where people intentionally act in an irresponsible and anti-social manner either for monetary profit or as a cost-avoidance measure.

In order to gain a clear picture of the criminal extent of the problem, the NFU welcomes a shared definition of fly-tipping in accordance with DEFRA guidelines, recognising that reasonable exceptions in certain circumstances where there was no criminal intention to dump waste (such as the example given in paragraph 5.6) are appropriate. We would stress however that a true picture of the extent of the problem will only be gained if consistent reporting procedures apply to private as well as public land.

Environment Agency

S.33ZA(1) states:

“Where an authorised officer of an English waste collection authority has reason to believe that a person has committed a waste deposit offence in the area of the authority, the officer may give the person a notice under this section in respect of the offence.”

As the Environment Agency is not a waste collection authority, the new FPN ability would not apply to us. However we support the FPN approach that the FTG and all local authorities will now be able to utilise in the fight against such small scale, persistent offending.

With regards to the paragraphs relating to the FTG’s approach on Fly-tipping, the EA certainly welcomes a consistent County-wide approach.

Fly-tipping is the illegal dumping of waste. The EA has a duty to respond to reports of fly-tipping in accordance with the Fly-tipping and Illegal Waste Activities Protocol. We focus our resources on investigating and taking appropriate enforcement action against:

· large-scale illegal dumping of waste;

· organised criminal involvement in waste crime;

· the dumping of certain hazardous wastes. 

Small scale or reportable fly-tipping incidents that come into the Environment Agency would fall within a Category 3 incident as a general rule, which would be described as the following, and passed across to the local authority to carry out the investigation:

     Insignificant or temporary contamination of land having no overall effect on the use or quality of that land. For example, where a piece of land has been contaminated with small amounts of litter and causes minimal pollution.

However, we have agreed with the local authority to carry out the investigation where a frequently repeated offence or organised crime is suspected, and that is when we believe we will join the fight.

Prioritising the risk to both environment and resource allocation within the Environment Agency has become a greater challenge, but the EA has a duty to consider working a lot closer with partners for mutual gain and sharing of resources as well as intelligence.

Utilising best evidence from partners and/or intelligence to gather a clearer picture of offending will inevitably help agencies target fly-tipping hot spots and known offenders at an earlier point in any investigation, and our 3 main tactics on tackling Waste Crime – Prevention, Disruption and Enforcement must be used wisely and to the greatest impact.

The EA will also support by other means where appropriate, such as utilising officer skills in interviewing or surveillance deployment to broaden an agile enforcement capability across partners agencies of the FTG.
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