  

  EXECUTIVE COMMITTEE –   30 JANUARY 2012
PART II –   DELEGATED

2.
WILLIAM PENN LEISURE CENTRE REFURBISHMENT LEGAL ACTION


  (DCES)
  This report is NOT FOR PUBLICATION because it deals with information relating to the financial or business affairs of any particular person (including the authority holding that information), and information in respect of which a claim to legal professional privilege could be maintained in legal proceedings (paragraphs 3 and 5 of Schedule 12A).

This is a KEY DECISION.

1.
Summary
1.1
  To update Members on the Council's legal action related to the refurbishment of William Penn Leisure Centre, and to consider delegating authority to settle the Council's claims.

2.
Details

2.1
Executive Committee resolved on 5 September 2011 (EX30/11 refers):


“ … that officers continue to follow the Pre Action Protocol process against Atkins and Gee for the recovery of refurbishment costs…  

…subject to the necessary  parameters being agreed by this Committee the Chief Executive and the Director of Community and Environmental Services be delegated to agree a binding settlement of all aspects of the Council's claims against Gee Construction and Atkins Design Solutions arising from the refurbishment of William Penn Leisure Centre.”
2.2
In line with the Pre Action Protocol for Construction and Engineering Disputes the Council’s specialist construction solicitor (John Wright, formerly of Bird & Bird, now with Goodman Derrick) has negotiated agreement with Gee and Atkins to attend a three way mediation on 20-21 March 2012.
2.3
In preparation for the mediation, joint meetings of consultants have been held with the aim of clarifying the issues under dispute. The Council’s consultant team has also prepared documents updating the Council’s claim following responses from Atkins and a £3.63m counterclaim from Gee. Specialist quantity surveyors have also been engaged to conduct a detailed quantification (‘quantum analysis’) of the Council’s claims against both parties. The resulting reports were issued to all parties on 26 October 2011.
2.4
The quantum analysis report issued on 26 October valued each of the defective works and delays for which the Council holds Gee and/or Atkins liable. It also took account of Gee’s counterclaim and concluded in summary that:
	a)
	Gee are required to pay TRDC
	£2,900,296

	
	Atkins are required to pay TRDC

plus the sums due from Gee to the extent that these are not recovered


	£439,425

(primary claim)

	b)
	To the extent that the sums claimed from Gee are due to Atkins default and/or are not recovered from Gee, then Atkins are liable to pay TRDC 
	£3,321,480

(secondary claim)


2.5
The resulting totals are broadly equivalent to those within the Council’s initial Letter of Claim against both parties (issued on 7 September 2010) which described overlapping claims (including costs) of £3.26m from Gee and £3.13m from Atkins, although the procedures followed to arrive at these totals were quite different. Thus the quantum analysis corroborates the core position which the Council has maintained throughout this dispute, and which neither Gee or Atkins has significantly challenged: 

· that the project’s cost overruns are not the responsibility of the Council, and 
· that either Atkins or Gee (or both) are responsible for each and all of these costs 

2.6
Note that the figures summarised in (2.4) above are for the Council’s claims for delays and defects only. In addition to these sums the Council is of course seeking to recover its legal costs (see 2.10 below). Current projections for the total amounts to be claimed are summarised at (2.12) below.
2.7
Members may recall that the Council has been investigating a number of building defects which have come to light since completion of the refurbishment in April 2010. These principally relate to the heating and air handling services to the gym and exercise studios, and the integrated Building Management System (‘BMS’) which controls all building services. In the absence of co-operation from either Atkins or Gee, officers have recently commissioned an independent engineering survey from National Design Consultancy which concluded that these services were underspecified by Atkins at the design stage. Initial outline estimates for the mitigation of these defects at £295k (+/- 30%) were produced too late for inclusion in the October 2011 quantum report. Nevertheless the Council is adding these cost estimates to the amount to be claimed from Atkins at the mediation. Investigations into this area are continuing, and Members should be aware that significant expenditure may be required. A detailed proposal for works, supported by budget estimates, will be brought to Members for consideration in due course.
2.8
The Pre Action Protocol requires that all parties enter mediation with authority to settle their disputes. It is therefore recommended that authority to settle the dispute is delegated to the Chief Executive in consultation with the Leader of the Council and the Deputy Leader of the Council. The Council’s solicitor has recently advised officers that the Council’s case remains strong, and that while any mediated settlement is likely to require compromise, his view is that the Council should not accept any offers totalling less than £2m plus costs (see 2.10 below). 
2.9
Any financial offers made by Gee or Atkins are expected to be for full and final settlement of all claims, and to come with confidentiality clauses. A financial settlement from Gee should also be expected to incorporate the provisions of the performance guarantee bond of £343k which Gee took out at the start of the main contract. The Council has already been advised that this bond will only be enforceable in the event of a High Court ruling of breach of contract.
2.10
The Council’s solicitor’s advice on eligible costs is enclosed as Appendix A. As of 13 January 2012, eligible direct costs on solicitors and other consultants total £589k, while officer time spent on the dispute is valued at £359k. The Council’s solicitor advises that staff costs may be awarded by a mediator (either in full or in part), but that additional claims (e.g. for reputational damage) are likely to be considered as ‘soft’ by the mediator. Nevertheless the Council will be submitting a file of press cuttings to the mediator, to demonstrate the reputational damage it has suffered.
2.11
Should mediation fail to produce an acceptable settlement, the only formal recourse remaining to the Council will be High Court action. Existing budgets will not cover the costs of any such action; and prior approval from Members would therefore be sought before proceeding. The Council’s solicitor has recently issued updated advice (enclosed as Appendix B) on the strength of the Council’s case following further meetings between the expert architects working for the Council and Atkins, which have reduced the valuation of Atkins’ liability by £48,750. Appendix B also describes the costs of further action, as well as the option of a ‘conditional fee agreement’ to partially mitigate the risks associated with such action. The latest estimate of the costs of further action before any conditional agreement is applied is:
	
	Solicitor
	Experts etc
	Counsel
	Total

	
	£
	£
	£
	£

	Pleadings
	17,620
	1,670
	9,000
	28,290

	Pre-trial
	14,500
	
	6,000
	20,500

	Disclosure
	43,500
	20,000
	3,000
	66,300

	Evidence of Fact
	49,700
	
	6,000
	55,700

	Expert Evidence
	25,760
	125,000
	9,000
	159,760

	Hearing Preparation
	40,500
	
	75,000
	115,500

	Hearing / Post Hearing
	61,100
	
	85,000
	146,100

	Total
	252,480
	146,670
	193,000
	592,150


2.12
The Council’s consultant team is currently working with officers to prepare a ‘position paper’ for the mediator, summarising and updating the Council’s claim, and supported by a final bundle of documents. These are due to be issued by 27 February 2012. The Council has incurred further costs since the 26 October quantum analysis, principally in retention payments to completion contractors which it will be seeking to recover, as well as the estimated costs of mitigating defects described in (2.7) above. As of 13 January 2012 it is anticipated that the Council’s submission to the mediator will update its claims as follows:
	
	Primary

Claim
	Secondary

Claim

	
	£   
	£

	Claim against Gee as 26 Oct 2011
	2,900,296
	

	Claim against Atkins as 26 Oct 2011
	439,425
	3,321,480

	Total claimed as 26 Oct 2011 (2.4)
	3,339,721
	3,321,480

	Estimated defects mitigation costs (2.7)
	295,000
	295,000

	Completion works retentions etc (2.12)
	16,284
	16,284

	Deduction following architects meetings (2.11)
	
	(48,750)

	Updated total claimed excluding costs
	3,651,005
	3,584,014

	Direct legal costs (2.10)
	589,273
	589,273

	Staff costs (2.10)
	358,592
	358,592

	Updated total claimed including costs
	4,598,870
	4,531,879


2.13
In considering what might represent an acceptable settlement, Members will be aware of the costs the Council has incurred to date as compared to the budget approved at the commencement of Gee’s contract in January 2007:
	
	Budget as Jan 2007
	Actuals as
13 Jan 2012
	Overspend

	
	£
	£
	£

	Design & Construction
	4,637,532
	7,509,595
	2,872,063

	Legal etc costs
	
	804,754
	804,754

	Total
	4,637,532
	8,314,349
	3,676,817


3.
Options/Reasons for Recommendation
3.1
It is recommended that   delegating authority to settle the Council’s claims against Gee and Atkins to the Chief Executive in consultation with the Leader of the Council and the Deputy Leader of the Council may avoid the costs of further legal action.
4.
Policy/Budget Reference and Implications
4.1
The recommendations in this report are within the Council’s agreed policy and budgets. The relevant policy is entitled Three Rivers  ASK   \* MERGEFORMAT Strategic Plan 2011-14 and was agreed on  ASK   \* MERGEFORMAT 22 February 2011.

  
5.
Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website, Risk Management and Health & Safety Implications
  5.1
None specific to this report.

  6.
Financial and Legal Implications

6.1
The financial and legal implication of these recommendations are described above. The recommendations in this report do not vary existing budgets. The  2011-12 budget includes a provision for costs up to and including mediation, with no assumptions as to cost recovery.

6.2
Should mediation fail, then prior budget approval will be required before any further action can commence. Similarly any proposals for further works to mitigate building defects would also require prior budget approval by Members.
7.
Equal Opportunities Implications

7.1
Relevance Test

	Has a relevance test been completed for Equality Impact?
	No 



No change is proposed to current service or policy.

8.
Risk Management and Health & Safety Implications

8.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk.  In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.

8.2
The risks associated with this report are the same as reported to Executive Committee on 7 June 2010.  The subject of this report is covered by the  ASK   \* MERGEFORMAT Leisure & Community Services service plan.  Any risks resulting from this report will be included in the risk register and, if necessary, managed within this plan.
9.  
Recommendation
9.1
That Executive Committee delegates authority to the Chief Executive, in consultation with the Leader of the Council and the Deputy Leader of the Council, to settle the Council’s claims against Gee and Atkins.

  9.2
That p  ublic access to the report be denied until issue resolved (see future agenda).

  9.3
That public access to the decision be denied until Council agenda publication.


Report prepared by:
  Patrick Martin





Leisure Performance & Contracts Manager

Data Quality


Data sources:  Council correspondence and report files

Data checked by:  ASK   \* MERGEFORMAT  Patrick Martin, Leisure Performance & Contracts Manager

Data rating: 
	1
	Poor
	

	2
	Sufficient
	(

	3
	High
	



Background Papers


  None


The recommendations contained in this report DO NOT constitute a KEY DECISION. 

APPENDICES / ATTACHMENTS
	A
	Advice on claims for direct costs and staff costs
(John Wright, Goodman Derrick, 9 December 2011)


	B
	Advice on court action

(John Wright, Goodman Derrick, 13 January 2012)
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