  

  EXECUTIVE COMMITTEE – 1 DECEMBER 2008
PART   I -   DELEGATED   
  13A
  BYEWATERS ESTATE

(  DLE) 

This is NOT a KEY DECISION 
1.
Summary
1.1
  To review approval for the use of the commuted sum reserve for the maintenance of communal open spaces, footways and cycle ways on the Byewaters estate, in the light of the terms of the Section 106 planning agreement for the development.
2.
Details

2.1
At the meeting on 1 September 2008 Members considered a request   for the use of the commuted sum reserve for the maintenance of communal open spaces, footways and cycle ways on the Byewaters estate.


The reason for the recommendation was to ensure long term maintenance of the communal open spaces and the development of the footways / cycleways as part of an integrated system in the system.


The Committee requested written confirmation that finance would be made available from the Byewaters Management Company to meet any shortfall in the maintenance of communal areas. (Note: - Formal confirmation of this has been sought and is currently awaited)

RESOLVED:-


(1)
that subject to written confirmation from the Byewaters Estate Management Company that finance would be provided,  the Committee authorises use of the commuted sum reserve for the maintenance of the communal open spaces and footways/cycleways on the Byewaters Estate for the period of 20 years which, together with any shortfall being met by the Byewaters Estate Management Company Limited, is approximately when the reserve is exhausted, and makes a revenue growth bid at the appropriate time to continue the maintenance; and


(2)
that a Deed of Variation to the original Section 106 Agreement be entered into with Barratt Homes Southern Limited for the use of the commuted sum for the maintenance of the communal open spaces as well as for the maintenance/development of the footways/cycleways. 

2.2
Further assessment has been made of the terms of the Section 106 agreement associated with the planning approval for the Byewaters development. A requirement of the planning permission in respect of the development was the completion of a section 106 TCPA 1990 agreement. The bilateral deed completed on 13th February 1998 required the provision of a "landscape works management scheme" (LWMS) to be maintained by the developers or a management company in perpetuity in accordance with that approved scheme. The LWMS specified that aside from all garden areas conveyed as part of a residential plot and adopted highways verges, all other open spaces including the canal frontage landscape was to be the subject of the scheme. 
2.3
Accordingly, the responsibility for the maintenance of the land that was to be the subject of this arrangement, rests for all time with the management company. In those circumstances the Committee should consider if it is appropriate for TRDC to assume any responsibility in respect of that land and the ongoing maintenance works required, since the Agreement ensures no cost on the Council in perpetuity.

2.4
Consequently there is no requirement for this Council to take on this responsibility or to secure a Deed of Variation for the use of the commuted sum for the maintenance of the communal open spaces and the maintenance/development of the footways/cycleways. 
2.3
In regard to the commuted sum of £30,570 which has been earmarked for the Marconi pedestrian/cycle bridge, a link which potentially would connect the footway/cycleway network from the estate to the Ebury Way, as there are no proposals to use the sum for these purposes and the commuted sum is required to be returned to the developer after a 5 year period the options are as follows. Either the sum can be returned to the developer, or a Deed of Variation with Barratt Southern Homes Limited could still be sought to use the sum for works in adjacent areas such as Croxley Common Moor or Croxley Woods, which are easily accessible to the residents of the estate.
2.4
However, the Council may consider that the committee resolution of 1 September 2008 should stand since residents have been inconvenienced in the past 10 years by the failure of all parties to secure agreement for the maintenance of the estate highways and access road (Blackmore Lane) to an adoptable standard. This is currently subject to separate but related discussions between the owners of the access road (Greenhills Property Limited), Barratts (the developer) and Hertfordshire County Council (as highway authority), which will maintain the roads once the developer has paid for them to be brought up to an adoptable standard.
3.
Options/Reasons for Recommendation
3.1
The objective is to ensure the long term maintenance of the communal open spaces and the development of the footways/cycleways as part of an integrated system in the District.  
4.
Policy/Budget Implications
4.1
The recommendations in this report are within the Council’s agreed policy and budgets. The relevant Council’s objectives as set down in the Strategic Plan are to maintain a high quality local environment and reduce the carbon footprint of the district and to improve and facilitate access to recreation and leisure facilities.
5.
Financial Implications
5.1
Under the terms of the Section 106 Agreement the costs associated with the maintenance of the open space and associated areas are required to be met in perpetuity by the Management Company, at no cost to this Council. With the proposal put to committee on 1 September 2008   maintenance would be funded for 20 years partly from earmarked balances in the commuted sum reserve and partly from the Management Company via a service charge on residents. In the longer term there could be financial implications for this Council once the commuted sum has been exhausted, as is usually the case in s106 agreements. The annual maintenance cost is estimated to be £10,000. Using a discounted cash flow, the annual contribution from the Management Company will be £8,100, with the balance being met from the use of the Council’s commuted sum of £30,570 over the period of 20 years.

6.
Legal Implications
6.1
  The commuted sum was earmarked in the Section 106 agreement for the Byewaters development for a bridge in Croxley. The agreement of Barratt Southern Homes Limited is required for using the funds for maintenance of the communal open spaces and the maintenance/longer term development of the footway/cycleway network. Any agreement regarding the diversion of the Marconi Bridge commuted sum for the maintenance of communal open spaces etc should be formalised by way of a deed of variation of the original sec 106 agreement. See also paragraph 2.2 above.
7.
Equal Opportunities Implications

7.1
Relevance Test

	Has a relevance test been completed for Equality Impact?


	Yes

	Did the relevance test conclude a full impact assessment was required?


	No


7.2
Impact Assessment  

What actions were identified to address any detrimental impact or unmet need? It is not considered that the proposal is prejudicial to any equality groups.
8.
Staffing Implications
8.1
  Maintenance would be undertaken by the Council’s appointed contractors, if the earlier committee decision stands.
9.
Environmental Implications
9.1
  Long term maintenance is required to safeguard and enhance local amenities.
10.
Community Safety Implications
10.1
  Maintenance will ensure that no safety issues arise.
11.
Customer Services Centre Implications
11.1
  None 
12.
Communications and Website Implications
12.1
  Details will be available on the Council’s website, in Three Rivers Times and through other consultations as appropriate.
13.
Risk Management and Health & Safety Implications
13.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk. In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.  

13.2
The subject of this report will be covered by the Sustainability Unit service plan. Any risks resulting from this report will be included in the risk register and, if necessary, managed within this plan.

13.3
The following table gives the risks if the recommendations are agreed, together with a scored assessment of their impact and likelihood: 
	Description of Risk
	Impact
	Likelihood

	1
	Barratt South Homes Limited and/or the Byewaters Estate Management Company Limited may not agree this Council’s terms.
	II
	D


13.4
The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:
	Description of Risk
	Impact
	Likelihood

	2
	It is unlikely that Barratt Homes Southern or Hertfordshire County Council would agree to long term maintenance of the communal open spaces or the footpath/cycleway network.
	III
	C


13.5
The risks above are already included in the Sustainability Unit service plan.
13.6
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 
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13.7
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan, and are therefore operational risks. The effectiveness of treatment plans are reviewed by the Audit Committee annually.

14.  
Recommendation
14.1
That in the light of the terms of the Section 106 Agreement, the Committee reviews the decision taken on 1 September 2008 which stated as follows: - 


(1)
that subject to written confirmation from the Byewaters Estate Management Company that finance would be provided,  the Committee authorises use of the commuted sum reserve for the maintenance of the communal open spaces and footways/cycleways on the Byewaters Estate for the period of 20 years which, together with any shortfall being met by the Byewaters Estate Management Company Limited, is approximately when the reserve is exhausted, and makes a revenue growth bid at the appropriate time to continue the maintenance; and


(2)
that a Deed of Variation to the original Section 106 Agreement be entered into with Barratt Homes Southern Limited for the use of the commuted sum for the maintenance of the communal open spaces as well as for the maintenance/development of the footways/cycleways. 


Background Papers


File Byewaters Estate  

Report prepared by:
Peter Kerr, Principal Projects Manager

The recommendations contained in this report DO NOT constitute a KEY DECISION.

APPENDICES / ATTACHMENTS

  
Form a – Relevance Test – Byewaters Estate maintenance of communal open spaces, footways and cycleways
	Function/Service Being Assessed:


1. Populations served/affected:

 FORMCHECKBOX 
 Universal (service covering all residents)?

            √ Targeted (service aimed at a section of the community –please indicate which) ? – Particularly residents of the Byewaters housing estate, but also users of the footway/cycleway network.
2. Is it relevant to the general duty? (see Q and A for definition of ‘general duty’)

Which of these three aspects does the function relate to (if any)?:

   1 – Eliminating Discrimination  

√ 2 – Promoting Equality of Opportunity

√ 3 – Promoting good relations   

Is there any evidence or reason to believe that some groups could be differently affected?


√Yes 

 
 FORMCHECKBOX 
No
   

Which equality categories are affected?

 FORMCHECKBOX 
 Race

√ Age

 FORMCHECKBOX 
 Sexual Orientation

√ Disability

 FORMCHECKBOX 
 Gender

 FORMCHECKBOX 
 Religion

3. What is the degree of relevance?

In your view, is the information you have on each category adequate to make a decision about relevance?

√ Yes (specify which categories) Age and disability. 
 FORMCHECKBOX 
 No (specify which categories)

Are there any triggers for this review (for example is there any public concern that functions/services are being operated in a discriminatory manner?) If yes please indicate which:

√ No

4. Conclusion 

On the basis of the relevance test would you say that there is evidence that a medium or high detrimental impact is likely? (See below for definition)


 FORMCHECKBOX 
 Yes


√ No 
Note: if a medium or high detrimental impact has been identified then a full impact assessment must be undertaken using Form B.

Completed forms should attached as an appendix to the relevant report and a copy sent to the Community Partnerships Unit in Corporate Development, Strategic Services.

Definition of Low, Medium or High detrimental impact.
For any one (or more) equality group the following evidence is found:

	
	Evidence may come from one or more of the following sources:

· Local service data
· Data from a similar authority (including their EIA)

· Customer feedback

· Stakeholder feedback

· National or regional research

	High Relevance
	The evidence shows a clear disparity between different sections of the community in one or more of:

· levels of service access;

· quality of service received; or

· outcomes of service.

	Medium Relevance
	The evidence is unclear (or there is no evidence) if there is any disparity in terms of:

· levels of service access;

· quality of service received; or

· outcomes of service.

	Low Relevance
	The evidence shows clearly there is no disparity in terms of:

· levels of service access;

· quality of service received; or

· outcomes of service.. 
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