  

  EXECUTIVE COMMITTEE – 3 APRIL 2006

PART   I - NOT DELEGATED

  15.
INDEMNITIES FOR MEMBERS AND OFFICERS  

(DCR  )

1.
Summary
1.1
  To review the Council’s position on indemnifying Members and Officers and to make recommendations to Council to grant indemnities and/or secure insurance in the terms set out in Appendix 2 to this report.

2.
Details
2.1 Prior to the Local Government Act 2000 Local Authorities have relied on various statutory provisions in order to provide their Members and Officers with indemnities when they incur personal liability for their actions.  However, questions arose about the extent to which authorities can actually provide indemnities especially where individual Members or Officers incur personal liability for their actions on external bodies to which they have been appointed by their authority, and the scope to cover actions that are ultra vires (ie outside the powers of the authority or the individual Member of Officer in question) or involve negligence.

2.2 In order to clarify the position on the provision of indemnities, the Local Government Act 2000 gave the Secretary of State the power to expressly provide authorities with the ability to indemnify their Members and Officers and/or to take out insurance in respect of personal liabilities incurred in connection with their service on behalf of the authority.  The Secretary of State has issued the “Local Authorities (Indemnities for Members and Offices) Order” which provides the circumstances in which an authority may give an indemnity to any of their Members or Officers.  It is up to each Authority to decide whether to grant such indemnities or take out such insurance and to decide on the extent of such indemnity and insurance.

2.3 The new Indemnities Regulations enable a local authority to grant its members an indemnity in respect of proceedings brought for an alleged failure to comply with the Code of Conduct or to take out insurance cover.

2.4 Attached as Appendix 1 is a comprehensive report prepared by a legal consultant for local government lawyers to use freely.  The report sets out in detail the problem areas where a Member and Officer could incur personal liability (including work outside the authority), the scope for personal liability, the scope for local authority indemnity and insurance and the position on proceedings taken against Members for an alleged breach of the Code of Conduct.

2.5   

  The Council’s current insurance policy provides some cover to Members and Officers.  The cover is restricted to activities where the Council is legally entitled to (a) approve and (b) indemnify such Members and Officers.


Apart from that covered by insurance, there is no formal indemnity given to Members and Officers.

2.6
Attached as Appendix 2 is the proposed Terms of Indemnity which complies with the Indemnities Order.  What follows is an explanation of the provisions of the proposed policy.

2.6.1
Paragraph 1 explains that,  the revised policy will apply retrospectively and will cover any action, or failure to act, which occurred prior to ratification of the policy by Council.

2.6.2
The Indemnities Order permits authorities to also provide an indemnity by securing the insurance of their Members and Officers.   However, the Council cannot of course guarantee that it will be able to obtain insurance in respect of all types of proceedings or claims against its Members or Officers, as insurers may not always be willing to provide cover in some cases.  Moreover, the Council may not want to secure insurance cover in some cases even if it were available.  For example, the Council may choose not to secure insurance cover in cases where it would result in a prohibitive increase in the Council’s premium.  Paragraph 3, therefore, makes clear that the Council does not commit itself to securing the insurance of its Members and Officers but will endeavour to do so if considered to be practicable.

2.6.3
Paragraph 4 sets out the cases in which indemnities are provided.  Indemnities are restricted to cases in which the Member or Officer is carrying on any function at the request of, with the approval of, or for the purposes of, the Council.  However, it does extend to cases in which when exercising the function in question the Member or Officer does so in a capacity other than that of a Member or Officer of the Council.  The indemnity would cover, therefore, a case where the Member or Officer was acting on an outside body to which they were appointed by the Council.  For example, it would cover a Member nominated by the Council to serve on the management board of a voluntary organisation or other outside body.

2.6.4
Paragraph 5 provides that no indemnity will be given in relation to criminal acts , any other intentional wrongdoing, fraud, recklessness, or in relation to the bringing of (but not the defence of) any action in defamation.  The Indemnities Order allows authorities to give indemnities in respect of Members or Officers defending defamation proceedings brought against them, but not in respect of actions for defamation brought by them.
2.6.5
Paragraph 6 provides for indemnities to be given where the action or inaction complained of is outside the powers of the Council itself or outside the powers of the Member or Officer.  It also covers cases in which a Member or Officer makes a statement that certain steps have been taken or requirements fulfilled but it later becomes apparent that this was not the case.  However, an indemnity in these circumstances is limited to cases in which the person indemnified reasonably believed they were acting within their powers, or reasonably believed that the statement was true.
2.6.6
Paragraph 7 sets out the terms on which an indemnity is given.  The Indemnities Order gives authorities freedom to impose such terms as it thinks appropriate but requires that those terms must include provision for the Council to be reimbursed in cases in which a Member has been found to be in breach of the Code of Conduct, or a Member or Officer has been convicted of a criminal offence.  An indemnity for legal costs is limited to an amount reasonably incurred.
  
3.
Options/Reasons for Recommendation
3.1   The Regulations now provide clarity about the provision of indemnities and insurance.  However, it is up to each authority to determine whether it will provide such indemnities or insurance.  The potential liability of Members and Officers, particularly when acting on outside bodies at the request of the authority, can act as a serious deterrent to such participation.  Recent cases involving complaints to the Standards Board for England has shown that Members can be exposed to large legal costs which are not recoverable.  More partnership working could expose Members and Officers to additional risks.  Adoption of the Regulations would allow indemnities to be provided and/or insurance cover to be provided.

4.
Policy/Budget Implications
4.1 The recommendations in this report relate directly to the Council’s commitment to promote and maintain high standards of corporate self-governance.

4.2 Currently there is no budgetary provision for this insurance indemnity cover for Standards Board complaints.  
5.  
Equal Opportunities, Environmental, Community Safety, Customer Services Centre, Website Implications
5.1  
None specific.

6.
Financial Implications
6.1
The Council’s current insurance policy provides some cover to Members and Officers for which budgetary proivison has already been made.

6.2
The Council’s insurers administer legal expenses scheme, which is underwritten by DAS Insurance Company.  The insurance is triggered if a Member receives a written allegation that he/she has failed to comply with the Code of Conduct and currently there is no provision for this.


All members at a particular authority must be included without exception.  The current premium for all 48 Members is £1,486.80.

6.3
CASH IMPLICATION
Current Year 2005/06
£


2006/07
£


2007/08
£
Future Years per annum
£


Revenue







Expenditure
0
£1,500.00
£1,500.00
£1,600.00



Income/savings
0
0
0
0


Net Commitment
0
£1,500.00
£1,500.00
£1,600.00

7.
Legal Implications
7.1   Contained within the report and appendices.

8.
Staffing Implications
8.1
Local authorities share a broad power to give Officers an indemnity against liability as part of their terms and conditions of employment which enables this authority to take out insurance centrally to cover this risk rather than individual Officers paying for their own insurance.  The Council’s current insurance policy covers the costs associated with defending certain proceedings or claims brought against individual Officers.   

9
Risk Management Implications
9.1
  The following table shows the risks that have been identified and gives an assessment of their impact and likelihood in accordance with the Council’s Risk Management Strategy:-

Description of Risk
Impact
Likelihood

1
No indemnity or insurance is provided *
II
E

2
An increase in insurance premium
I
C

*Possible difficulty to recruit staff and attract Members.

Note: 

1.
For the meaning of the assessment score see the key to the matrix in paragraph 13.2 below.

2.
For the definitions of ‘catastrophic’, ‘almost certain’, etc, see the extract from the ‘Risk Management Strategy Statement’ at the end of the agenda.

9.2
The above risks have been prioritised in the matrix below.  The Council has determined its aversion to risk.  It is prepared to tolerate risks where the combination of impact and likelihood are shaded in the bottom left in the table below.  The remaining risks require management and monitoring.  Those combinations of impact and risk shaded centrally below are less time critical but those shaded to the right require immediate management and monitoring.

Likelihood
A





Impact
Likelihood


B





V = Catastrophic
A = Almost Certain


C
2




IV = Critical
B = Very High


D





III = Significant
C = High


E

1



II = Marginal
D = Low


F





I = Negligible
E = Very Low



I
II
III
IV
V

F = Almost Impossible


Impact





9.3

In view of this assessment an no action plan is required at this time.

10.  
Recommendation to Council 
10.1
That the Council grants an indemnity to Members and Officers of the Authority in the terms set out in Appendix 2 to this report and instructs the Director of Corporate Resources to secure insurance to cover the authority’s liability under this indemnity in so far as he/she is of the opinion that it would be financially prudent 
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The recommendations contained in this report DO NOT constitute a KEY DECISION. 
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