  

  EXECUTIVE COMMITTEE – 12 JULY 2010  
PART   I – NOT   DELEGATED  
10.
NEW EXECUTIVE ARRANGEMENTS, CHANGES TO OVERVIEW AND SCRUTINY AND ELECTIONS


(DCRG)

1.
Summary

1.1
Consideration of the attached report was deferred by this Committee at its meeting on 29 March 2010 to enable further information to be provided (Minute EX101/09).
2.
Details

2.1
In view of the change of Government in May confirmation has been sought as to whether the new Executive Arrangements were still required to be implemented.

2.2
Set out below is a reply from the Department of Communities and Local Government to an enquiry made by a Member of the Association of District Secretaries which the Association circulated to all authorities.


‘We are aware that under Schedule 4 to the Local Government and Public Involvement in Health Act 2007 (“the 2007 Act”) non-metropolitan district councils operating the old-style leader and cabinet model must pass a resolution by 31 December 2010 to move to either the directly elected mayor and cabinet or new-style leader and cabinet model.

The Government is concerned about the overly prescriptive way in which local authorities currently work. As part of the localism agenda, it is therefore committed to allow local authorities to return to the committee system rather than the existing executive models, should they wish to.

This would require legislation. The Government is currently considering how this could be best implemented, including how its proposal interacts with existing legislation and the current statutory requirements placed on local authorities. In particular, those set out in the Local Government Act 2000 and the 2007 Act.

The Government understands that its proposals may lead to a period of uncertainty and may cause practical difficulties, in the short term, for those local authorities required to change governance arrangements under the 2007 Act. However, until such time as any legislation is put in place to give effect to the Government’s proposals, local authorities remain under a statutory duty to act in accordance with the provisions of the 2007 Act’.
2.3
Two authorities in Hertfordshire have sought advice direct from the Government on the present position. . (It is understood that East Herts District Council has started its consultation).  An indication has been made that provision will be included in a forthcoming Local Government Bill giving Local Authorities the choice of which Leadership system they wish to follow

2.4
However as outlined in the reply to the Association of District Secretaries until such time as any legislation is put in place to give effect to the Government’s proposals Local Authorities are under a statutory duty to implement the current legislation.

2.5
If the Council decided not to implement the legislation new Executive Arrangements can be imposed on the Council.

2.6
There could be a challenge that the Council had not carried out its statutory duty and consulted with residents.

2.7
At the previous meeting of this Committee Councillor Hayward requested, that when the attached report was resubmitted, the advantages and disadvantages of changing the electoral arrangements from elections by thirds to an all out election every four years be set out.

	Advantages
	Disadvantages

	Saving of £20,000 per year in respect of Hire of Polling Stations / Polling station Staff/ Printing etc.
	Lack of continuity as all Councillors could lose seats / not stand. 

	The Administration has four years to implement Policy. 
	Lack of knowledge due to the possible loss of all Councillors at one go.

	Under existing legislation, no boundary Commission proposals may be made unless all-out elections are in place.
	Electorate denied ability to indicate its dissatisfaction with the administration each year 

	
	No staff savings within the Elections section  due to other elections being proposed and the need to administer existing elections (County / District / Parliamentary /Parish / European )


3.
Financial, Equal Opportunities, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website, Risk Management and Health & Safety Implications

3.1
As per attached report.
4.
Recommendation

4.1
That the Committee consider what action they wish to take in respect of the New Executive Arrangements.


Report prepared by:
E D Wilson, Democratic Services Manager


Background Papers


Local Government and Involvement in Public Health Act 2009.
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  EXECUTIVE COMMITTEE – 29 MARCH 2010  
PART   I – NOT   DELEGATED  

NEW EXECUTIVE ARRANGEMENTS, CHANGES TO OVERVIEW AND SCRUTINY AND ELECTIONS


(DCRG)

1.
Summary
1.1
To advise the Committee:


(a)
on the changes which need to be made to the Council’s current Executive Arrangements


(b)
of the changes which need to be made to its arrangements for overview and scrutiny 


(c)
of the possibility of reviewing election arrangements


(d)
on the Council’s new role of undertaking community governance reviews 


as a result of the provisions of the Local Government and Public Involvement in Health Act 2007

2.
Changes to the Executive Arrangements

2.1
The current executive arrangements were introduced by the Local Government Act 2000 (the “2000 Act”) which set out the various forms of executive governance which nearly all councils had to choose to adopt.  This Council in September 2001 resolved to adopt the leader and cabinet executive model.  The Local Government and Public Involvement in Health Act 2007 (the “2007 Act”), makes substantial amendments to the 2000 Act so that every council in England which operates executive arrangements will have to operate one of the following models:

· Leader and cabinet executive (England) (also known as the strong leader model)


or

· Mayor and cabinet executive


The key features of each executive model are as follows:

2.1.1
Leader and cabinet executive (England)

· The council elects one of its councillors to be the leader for a 4 year term in cases where the council operates whole-council elections or until his or her term of office expires where the council operates elections by halves or thirds.

· The leader decides the size of the cabinet (at least 2, not more than 10)

· The leader appoints and dismisses a deputy Leader and the members of the cabinet

· The leader delegates all executive functions or can choose to exercise them  himself/herself

· The leader can delegate any executive functions to the cabinet, a member of the cabinet, a committee of the cabinet, or an officer of the cabinet

· The leader is given the same powers as an elected mayor.  The only difference now between a leader and a directly elected mayor is that a leader is elected by the council whereas a mayor is elected by the public.

The leader and cabinet executive (England) is therefore a different model to the current style leader and cabinet executive. 

2.1.2
Mayor and cabinet executive

· A directly elected mayor who appoints two or more councillors to the executive.

2.2
Moving to a different form of executive

2.2.1
A council operating a leader and cabinet executive model, as this Council does, can decide to change its executive arrangements to a mayor and cabinet model.  If a council wishes to replace its executive arrangements with a different model, it must first consult with its electors and other interested parties before drawing up its proposals, which may provide that the proposals be submitted to a referendum for approval.

2.2.2
Where a council does not wish to move to a Mayoral model it must adopt the leader and cabinet executive model and resolve to that effect as per the timetable below.  This Council cannot choose to retain the existing executive arrangements.  Consultation with local government electors and other interested parties is required before any resolution can be passed by the Council.

2.3
Election of leader

2.3.1
The leader is elected for a four year term or until his/her term of office expires where councils operate elections by thirds as this council does.

2.4
Removal of leader

2.4.1
The leader can only be removed from office by the council provided the council’s executive arrangements in the council’s constitution include a provision for the council to remove the leader by resolution.

2.5
Timetable

2.5.1
In the case of non-metropolitan district councils, the resolution adopting the changes to the leader and cabinet executive (or moving to a mayor and cabinet executive) must be made by 31 December 2010 to come into effect in May 2011 at the latest.

2.5.2
Councils can resolve that these changes come into effect before May 2011 except for the extension of term of office to four years and provisions to remove the leader (ie, these changes cannot be made mid-term).

2.6
Consultation
2.6.1
Before drawing up proposals for change, the council must “take reasonable steps to consult with the local government electors and other interested persons in the area”.  Whilst there is a choice of moving to either a leader and cabinet executive model or a mayor and executive cabinet model, it would be sensible for the council to resolve what its preferred option was (with the perceived advantages and disadvantages of both models) and to consult on that basis.

2.6.2
The extent of the consultation is not prescribed but a 12-week period is recommended to comply with the protocol issued by the Department of Communities and Local Government (DCLG).  A suggested timetable is set in Appendix 1.

2.6.3
The consultation should also seek the views of a limited number of partner organisations and be advertised in the local paper and on the council’s website.

2.6.4
It is suggested that the final wording and format of the consultation be delegated to the Chief Executive in consultation with the Group Leaders.

2.7
Implications for the Council
2.7.1
The Council needs to:


(1)
Consult on the model of Executive arrangements.


(2)
Consider the outcome of the consultations.


(3)
Hold a special meeting of the Council before December 2010 to confirm which model will need to be implemented from May 2011.


(4)
Change its Constitution in respect of the following:-



Executive Arrangements / Appointment of Leader and Portfolio Holders



Procedural Rules



Policy Framework



Scheme of Delegation



-
Individual Decision Making



-
Emergency Provision



Recording / Communicating decisions



Call in rules processes



Declaration of Interest



Removal of Leader

3.
Overview and scrutiny “Community call for action”

3.1
Any member of an overview and scrutiny committee must be able to refer to the committee any matter which is relevant to the functions of that committee which is already provided for in the council’s constitution.

3.2
Any member of the council must now be able to refer a “local government matter” to the relevant overview and scrutiny committee.

3.3
In both cases, the councillor can require that the matter is placed on the agenda and discussed at a meeting of the relevant overview and scrutiny committee.

3.4
When a local government matter has been referred to an overview and scrutiny committee by a member of the council, the committee must decide how to proceed.  The committee, in deciding whether or not to exercise any of its statutory powers in relation to the matter, may consider representations from the member who referred the matter, and take into account the extent to which the member has exercised any powers given to him or her by the council or leader, under section 236 of the Local Government and Public Involvement in Health Act 2007 (section 236 allows functions to be delegated to individual members to exercise within their wards).  Currently, there is no delegation to the Leader, Portfolio Holders and individual Councillors.

3.5
It is open to the overview and scrutiny committee to decide not to pursue a local government matter referred to it by a member of the council, but it must let the member know the reason for its decision.

3.6
A “local government matter” means any matter which relates to the discharge of any function of the council and affects all or part of the member’s ward or any person who lives or works in the ward.  However, certain matters are excluded namely:

· a local crime and disorder matter within the meaning of section 19 of the Police and Justice Act 2006,

· issues relating to individuals concerning planning and licensing,

· issues which are vexatious, discriminatory or not reasonable to be included on the agenda, and

· issues where there is already a right to a review or appeal (other than the right to complain to the Local Government Ombudsman).

3.7
The new powers granted to an Overview and Scrutiny Committee will require any member of the council to attend a meeting and answer questions.

3.8
Some of the mandatory provisions in the 2007 Act outlined above were discretionary under the 2000 Act and are already contained in the Council’s Constitution.

3.9
This Council has already implemented the “Councillor Call” for Action twice:


(i)
Post Box Ovaltine Site; and


(ii)
High Rise Scaffolding.

4.
Electoral Arrangements

4.1
The Council can now decide to change its electoral arrangements from elections by thirds to an all-out election every four years.  It can do this by a simple resolution at a special council meeting held to consider the electoral arrangements.  The council must take reasonable steps to “consult with such persons as it thinks appropriate” on the resolution. The resolution must be passed by a two-thirds majority.  

4.2
To move to whole council elections from 2011 requires a council resolution to be made by December 2010.  The matter cannot be considered again until December 2014 for elections in May 2015. 

4.3
If such a resolution is passed the council would be required to publicise the decision.

5.
Community Governance Reviews

5.1
The Act devolves the power to make decisions about matters such as the creation of parishes and their electoral arrangements from the Secretary of State and the Electoral Commission to local government and local communities in England.  

5.2
Since February 2008, districts have had the responsibility for undertaking community governance reviews.  Councils are required to have regard to the guidance on undertaking such reviews published by the Electoral Commission.   A review can be undertaken, for example, in response to demographic changes due to a rise in population or can be triggered if a petition (with the requisite number of signatures depending on the size of the area) is presented asking for a review.

6.
Options/Reasons for Recommendation
6.1
To ensure the Council has complied with the Local Government and Public Health Act 2007.  
7.
Policy/Budget Reference and Implications
7.1
The recommendations in this report are not within the Council’s agreed policy but within budgets.

8.  
Financial, Equal Opportunities, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website, Risk Management and Health & Safety Implications
8.1  
(1)
Moving to whole elections would save approximately £20,000 per annum.


(2)
A strong Leader may have implications for allowances paid to Members. 

9.
Legal Implications
9.1
The Council is required to comply with the Local Government and Public Health Act 2007.

10.
Risk Management and Health & Safety Implications

11.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk. In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.

11.2
The subject of this report is not covered by the  ASK   \* MERGEFORMAT service plans.  Any risks resulting from this report will be included in the risk register and, if necessary, managed within this/these plan(s).
11.3
There are no risks to the Council in agreeing the recommendations.


The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1
	Decisions ultra vires as Council’s Constitution does not reflect legislation.
	III
	F


11.4
Of the risks detailed above none is already managed within a service plan.

11.5
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 

	Likelihood
	A
	
	
	
	
	
	Impact
	Likelihood

	
	B
	
	
	
	
	
	V = Catastrophic
	A = >98%

	
	C
	
	
	
	
	
	IV = Critical
	B = 75% - 97%

	
	D
	
	
	
	
	
	III = Significant
	C = 50% - 74%

	
	E
	
	
	
	
	
	II = Marginal
	D = 25% - 49%

	
	F
	
	
	I
	
	
	I = Negligible
	E = 3% - 24%

	
	
	I
	II
	III
	IV
	V
	
	F =  <2%

	
	Impact


	
	


11.6
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

12.  
Recommendation
12.1 That subject to consultation, this Council’s preferred option is to move to the Leader and Cabinet Executive (England) model from May 2011..

12.2 That the final wording and format of the consultation be delegated to the Chief Executive in consultation with the Group Leaders.

12.3
That Officers be authorised to make any amendments/changes to the Council’s Constitution as a result of legislative requirements.

12.4
That a special meeting of the Council be held in November 2010 to enable the Council to adopt its Executive arrangements.


Report prepared by:
Anne Morgan, Solicitor to the Council





Elwyn Wilson, Democratic Services Manager





Sarah Haythorpe, Principal Committee Manager


Background Papers


Local Government and Public Health Act 2007.  

APPENDICES / ATTACHMENTS

Appendix 1 – Timetable  
APPENDIX 1

TIMETABLE

	Action
	Date

	
	

	Report to Executive outlining provision of Act.
	29 March 2010

	
	

	Council to approve recommendations of Executive Committee
	20 April 2010

	
	

	Consultation Period
	30 June – 30 September

	
	

	Constitution Working Party (if required)
	October 2010

	
	

	Report to Executive Committee on outcome of Consultation
	1 November 2010

	
	

	Special Meeting of Council to adopt new Executive arrangements and possible new electoral arrangements
	November 2010

	
	

	New Executive arrangements and / or new electoral arrangements.  Publicise resolution in explanatory document and approve changes to the Constitution
	December 2010

	
	

	Constitution working party on changes to the Council’s constitution (if required)
	March 2011

	
	

	Council to approve changes to Constitution (if required)
	12 April 2011

	
	

	Implement new Electoral arrangements (4 yr cycle)
	Elections
5 May 2011

	
	

	Implement new Executive arrangements
	Annual Council
24 May 2011
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