EXECUTIVE COMMITTEE – 29 MARCH 2010
  

  RESOURCES POLICY AND SCRUTINY COMMITTEE – 11 MARCH 2010  
PART   I -   

  DELEGATED

6a.  
  CONTRACTS PROCEDURE RULES

  (DCRG)

1.
Summary
1.1
  To provide the Committee with details of proposals to change the Contract Procedure Rules.
2.
Details


Introduction
2.1
The Council’s Contracts Procedure Rules form part of the Council’s Constitution. The purpose of the rules is to promote good procurement practice and public accountability and deter corruption in all contracts. Compliance with the rules is the best defence against allegations that a purchase has been made incorrectly or fraudulently.
2.2
Public Procurement Legislation has been amended significantly since the last revision of the Rules. The current rules do not reflect these changes. 

2.3
The proposal is to adopt the Chartered Institute of Public Finance and Accountancy’s (CIPFA) Contracts Procedure Rules. CIPFA is the leading professional accountancy body for public services. CIPFA has produced an example set of Contracts Procedure Rules that Local Authorities can adopt following minimal adjustment by the Council.

2.4
With the development of Shared Services, Watford Borough Council will also be adopting the same Contracts Procedure Rules to ensure that there is consistent practice across both Councils. Therefore, TRDC and Watford will have the same rules that govern the award and placement of contracts on behalf of those authorities.

2.5
Contract procedure rules are the link between the documented procurement strategy and the development of detailed codes of practice, training and the establishment of operational procedures. The Council has updated its Procurement Strategy. This sets out the procurement objectives of the Council in line with organisational goals and service plans. The Procurement Policy, which comprises internal guidance notes to staff, has also been updated and placed on the intranet.
2.6
Once adopted, the shared Procurement Manager will communicate the changes to the Heads of Service and provide training to staff involved in the procurement process.

What are the Changes?
2.7
The following paragraphs detail the major changes to the current Rules.
2.8
The following exemptions have been removed as they are in breach of Legislation requiring the Council to be open, fair and transparent. The Council could risk a legal challenge if it used one of these exemptions in the procurement process:-



“Where in the opinion of the Executive Committee it is considered in the Council's interest so to do. The justification for such a decision shall be reported to the Council.”


“If the Executive Committee considers that it would be in the Council's best interest, a single tender may be invited for the supply of works, goods or services from a contractor selected by it, or negotiated with a contractor already engaged by the Council. The justification for such action shall be reported to the Council.”

Exemptions still exist for matters of urgency, consortia, limited market supply and for contract extensions.
2.9
In respect of advertising it is proposed to remove the need to advertise in a local paper. The proposed route is to advertise through the Council’s new procurement portal that it will share with Watford and other Hertfordshire authorities. This gives the Council the opportunity to advertise locally and nationally (through the National Opportunities Portal). The Council will also reduce it’s spend by approximately £8k per annum on advertising as this will become a free service. The thresholds are highlighted in 2.15. 
2.10
In line with Legislation, both supplier selection in pre-qualification and evaluation criteria need to be made transparent and scored in the process. The following statement in the current rules has been removed as awards need to be made in accordance with the defined evaluation criteria:-



“The Chief Officer is authorised to accept the lowest, or, where appropriate, the most economically advantageous tender (or the highest tender if payment is to be received by the Council) and shall report via the Members' Information Bulletin. If the Chief Officer wishes to accept a tender other than the lowest (or highest as above) the matter shall be referred to the Executive Committee, or in the case of urgency, to a special meeting of that committee to make a decision.”
2.11
Specific guidance with regards to consultants has been removed. This is to be viewed purely as another service requirement. Therefore, it should be provided for in the budgeting process and listed in relevant service plans. Emergency requirements will be made through the process for agreeing budget variations as with any other additional budgetary requirement. 
2.12
All requirements will require an official order through the new Financial Management System regardless of value in order to pay the supplier.
2.13
Shared Services - Where a new requirement for a Council is identified, the participating councils in the shared service will be consulted to see if there is an opportunity to aggregate demand. If, following consultation, there is a contract existing within the shared service that the Council can utilise, or identify the first opportunity available where a shared contract can be utilised, this should used.
2.14
A “corporate” approach to procurement will exist across the shared services councils not just within a single council. There is a need to build relationships at department level within TRDC and Watford to ensure that this happens and these Contract Procedure Rules will attempt to stimulate this. 
2.15
Thresholds – the new thresholds for procurement are as follows:- 
	Total Value
	Award Procedure

	£2k or Under
	One Oral Quotation (confirmed in writing where the Total Value exceeds £500)

	£2,001 - £25,000
	Three written and meaningful quotations. If three written quotes cannot be obtained and an exemption as specified in paragraph 3 does not apply, then the requirement should be advertised.

	£25,001–EU Threshold
	Invitation to Tender and advertise to at least three and no more than six candidates. 

	Above EU Threshold
	EU Procedure or, where this does not apply, Invitation to Tender and advertise to at least four and no more than six Candidates. 



There is a common misconception that the Council is required to advertise for contracts over £10k. This is not the case as the current figure is £25k or over for services, works and supplies. This does not represent a change to the current procedures but it is worth highlighting at this stage.
2.16
The opportunity has also been taken to strengthen contract monitoring, evaluation and review (Section 5, Paragraph 22).


Underlying Principles

2.17
These rules are imposed on purchasers within the Council to demonstrate that all procurements are let fairly, objectively, transparently, without discrimination and allow for competition. This enables the Council to demonstrate it is achieving best value from the Procurement process.

3.
Options/Reasons for Recommendation
3.1
The recommendation is made   to bring the Council’s Constitution in line with procurement legislation.
4.
Policy/Budget Reference and Implications
4.1
The recommendations in this report are within the Council’s agreed budgets.  

4.2
The recommendations in this report change the Council’s agreed policy in respect of awarding contracts.
4.3
The purpose of this proposed policy is to adopt best practice and to bring the Council’s Constitution in line with procurement legislation. By adopting the CIPFA Contracts Procedure Rules the Council is also sharing practice across Three Rivers and Watford councils and enabling harmonised procurement arrangements.

4.4
As the EU financial thresholds are published every two years, the recommendation is to review these rules in accordance with the release of the next thresholds in January 2012.
5  .
Community Safety and Customer Services Centre Implications
  5.1
None specific.

6.
Financial Implications
6.1
  

  There are no changes to the budget or the efficiency gains already agreed by Members as a result of this report.
7.
Legal Implications
7.1
The recommendations in this report mean that the Council’s Contract Procedure Rules will reflect current procurement legislation.  
8.
Equal Opportunities Implications

8.1
Relevance Test

	Has a relevance test been completed for Equality Impact?

(The proposed changes in the contracts procedure rules reflect the legislative requirements for procurement and as such meet equality standards)
	No


9.
Staffing Implications
9.1
  Training will be provided and the new rules communicated to staff. The Procurement Policy (internal guidance notes to staff) has been updated and published separately on the Intranet for easy access.

10.
Environmental Implications
10.1
  There are no environmental implications of adopting the Contracts Procedure Rules, however, the new Procurement Strategy refers to the Sustainable Action Plan and the initiatives the Council is trying to adopt.

11.
Communications and Website Implications
11.1
Contracts will be advertised on the procurement portal.
12.
Risk Management and Health & Safety Implications

12.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk. In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.

12.2
The subject of this report is covered by the Corporate Services ASK   \* MERGEFORMAT  Service Plan. Any risks resulting from this report will be included in the risk register and, if necessary, managed within this plan.
12.3
There are no risks to the Council in agreeing the recommendation.
12.4

The following risk would exist if the recommendation is rejected, together with the scored assessment of its impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1
	That the Contracts Procedure Rules do not promote good procurement practice and public accountability and fail to deter corruption in contracts. That the Council is unable to defend itself against allegations that a purchase has been made incorrectly or fraudulently.
	III
	D


12.5
Of the risks detailed above none is already managed within a service plan.

12.6
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 
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12.7
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

13.  
Recommendation

To Council:-

13.1
That the amended Contracts Procedure Rules be adopted.   

13.2
That the Rules be next reviewed in January 2012.

Report prepared by:
Derek Hatcher, Shared Procurement Manager


Background Papers


None.
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