EXECUTIVE COMMITTEE – 6 APRIL 2009

  

  SUSTAINABLE ENVIRONMENT POLICY AND SCRUTINY COMMITTEE – 17 MARCH   2009 
  

   
PART   I - NOT DELEGATED 
9c.  
  COUNCILLOR CALL FOR ACTION – NEW ROAD, CROXLEY GREEN 

(  DCES) 

  1.
Summary
1.1
To advise Members on Environmental Health and Planning powers and any actions taken to date in respect of High Rise Scaffolding. 
  
2.
Details


At the Sustainable Environment Policy and Scrutiny Committee meeting on 13 January 2009, the Committee requested that the relevant Officers report to the Committee at its next meeting to clarify the extent of the Council’s powers and the actions taken in relation to the matters referred to by Councillor Seabourne (min SE55/08 refers).

2.1 Environmental Health investigated noise nuisance complaints under the Statutory Nuisance provisions of the Environmental Protection Act 1990. Any nuisance must be from one premises affecting another premises. Premises include gardens and outhouses but do not include the highway. Criteria to be considered when initially assessing  the occurrence of a nuisance are:
· Frequency of event

· Duration of event

· How it materially affects someone’s enjoyment of their property

· That the noise is controllable (there is a Statutory Defence of Best Practical Means being taken to minimise the noise in relation to a commercial premises)
2.2
In response to a noise complaint, to be able to make an initial assessment of the above, diary sheets are sent out to be completed within 28 days by the person being affected. Upon receipt of the completed diary sheets, if the above criteria are met then a Digital Audio Recorder is usually installed in the person’s premises to obtain objective evidence of any nuisance. 
2.3
Investigation and action taken by Environmental Health:

· July 06 complaint received but upon return of diary sheets complainant advised did not wish to proceed at that time
· August 06 – 4 complaints received, diary sheets sent out but none returned. Letters sent advising that the Council could not proceed any further.

· October 2007 following a complaint, diary sheets were received and sound recording equipment was installed.  Also on 3 occasions an officer carried out early morning visits. No nuisance was substantiated on the noise recordings or at the time of the officer’s visits.

· July 2008 complaint received, diary sheets returned but complainant did not wish to proceed with installation of the recording equipment.

· No further complaints have been received by Environmental Health.

2.4
Planning and Enforcement Officers from the Planning Department are aware of the High Rise Scaffolding site following both historic and recent complaints regarding the use of the site and subsequent concerns regarding hours of working, disturbance and on street parking issues.

2.5
The authorised use for the site, as approved by planning permissions 8/225/82 and 8/936/85, permits the use as a builders yard and it has been used as such for more than 20 years.  The Planning and Legal Departments consider the current use falls within this authorised use. 
2.6
As an authorised use the scaffolding business use is only bound in planning terms by the conditions of the previous consents for the site.  The conditions on these previous consents were limited and there were no hours of operating conditions.  We are unable to retrospectively apply any conditions including hours of work.
2.7
There are portacabins on the site which are used in conjunction with the scaffolding business.  The units are free standing and are not attached to the ground.  The view of the Planning and Legal Departments is that they do not constitute development, notwithstanding any electricity supply that has been connected.  In addition they are used to provide ancillary facilities for the established builders/scaffolding yard.  Consequently the units do not require planning permission and are therefore not in breach of planning control.

2.8
There is an advertising sign affixed to the gate on the site access.  Even if the Planning Department were to conclude this sign required advertisement consent it would have to consider the expediency of any formal enforcement action in view of its retention.  According to the site owner this sign has been in place for a number of years.  In addition it advertises an existing commercial business and is set back from the main highway.  It is therefore not considered expedient to progress any action with regard to this sign. 

2.9
The floodlighting on the site is affixed to temporary structures and in itself is not considered to require planning permission.   However, the Planning department has encouraged the site operator to reduce this lighting to 3m in height to limit the effects on adjacent properties.  A site visit on 25 November 2008 by the Enforcement Officer confirmed that all lighting units had been reduced in height to 3m.
2.10
The issue regarding incorrect maps has, to the Planning Officers knowledge, been raised in response to plans used by the Planning Policy Section in consulting on proposed parking restrictions.  This concern was taken on board when it was first raised and the matter has now been resolved.  Specifically the original maps did not reflect the up to date situation of development along New Road.  With regard to inaccurate maps submitted as part of a planning application this is not an issue the Planning Department are aware of.  However, in some cases applicants will use out of date ordnance survey maps and this does not invalidate an application.  Notwithstanding this, Planning Officers will always undertake a site visit in connection with a planning application and view the site and surroundings.  The Planning Department’s own records would also show the site is within a Conservation Area.
2.11
The Planning Department have sought to negotiate with the site operator regarding the concerns of neighbours to reduce the effect upon their amenity however this has perhaps raised the expectations of residents. Given that the use is lawful and there are only limited conditions attached to the original planning consent there is no formal action the Planning Department may currently take.

2.12
With regard to the on street parking, this occurs on New Road.  An informal approach has been made to the Highways Authority for comment.  Provided the vehicles are taxed and are obeying the highway code, i.e. they are following any parking controls in force, then there is no action the Highways Authority would take.

3.
Options/Reasons for Recommendation
3.1
  The report is noted.
4.
Policy/Budget Reference and Implications
4.1
The recommendations in this report are within the Council’s agreed policy and budgets.    
  5.
Financial, Legal, Equal Opportunities, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website and Risk Management Implications
  5.1
None specific.

6.  
Recommendation
6.1 That   this report is noted and any comments referred to Executive Committee.

Report prepared by:
  Gloria Gillespie, Residential Standards Manager
Kimberley Rowley, Planning Team Leader (Projects & Compliance)

Background Papers


None


Appendices/Attachments

None  
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