EXECUTIVE COMMITTEE – 31 JANUARY 2011

  

  SUSTAINABLE ENVIRONMENT POLICY AND SCRUTINY COMMITTEE -
  11 JANUARY 2011
PART   I – DELEGATED  
6a.  
CONTRACTING OUT OF HOMELESSNESS REVIEWS TO AN   INDEPENDENT REVIEWER UNDER SECTION 202 OF THE HOUSING ACT 1996 AND SECTION 69 OF THE DEREGULATION AND CONTRACTING OUT ACT 1994

  (DCES)
1.
Summary
1.1
This report provides details of the process for dealing with requests by applicants under Section 202 of the Housing Act 1996 for reviews of the Council’s homelessness decisions.

Officers are seeking authorisation and delegation of powers from Executive to contract out the function of homelessness reviews as part of this process.
2.
The right to request a Review

Under Section 202 of the Housing Act applicants have the right to request the Council to review the decision on their homeless application regarding:-
· an applicant’s eligibility for assistance;
· what duty (if any) is owed to applicants who are homeless or threatened with homelessness;

· any decision to notify another housing authority under Section 198(1) (ie a decision to refer the applicant to another council because they appear to have a local connection with that authority area and not with the authority where they have made the application);

· any decision under Section 198(5) whether the conditions are met for the referral of the applicant’s case to another authority;
· any decision as to whether the notified housing authority or the notifying housing authority owe the duty to secure accommodation in a case considered for referral or referred;

· any decision as to the suitability of accommodation offered to the applicant under  the provisions of the 2nd and 5th bullet points above, or as to the suitability of accommodation offered under Section 193(7) (a final offer of accommodation under Part 6); and
· Any decision as to the suitability of accommodation offered to an applicant by way of a private accommodation offer.
2.1
Who may carry out Section 202 Reviews

Section 202 reviews may be carried out by the Council itself (for example by more senior officers who took no part in the original decision), and/or by contracting out this out to an independent reviewer with sufficient expertise and knowledge. 


The contracting out of Section 202 Reviews to a third party has been upheld as being lawful in the Court of Appeal case of Winter de Heald v Brent LBC 2009 . In this case the reviewer was Housing Reviews Limited, the reviewer that the Council proposes to enter into a contract with.

2.2
The Council’s current arrangement for dealing with Section 202 Reviews are that they can be considered and determined by (i) a 3 person Housing Review Panel, the members of which will not have been involved in the original decision, or (ii) by an independent reviewer.

When the council reviews a homeless decision it convenes a panel of 3 senior officers to look at the case sometimes including a Solicitor.  Assuming these officers meet for at least two hours, at a minimum hourly rate of approximately £20, the meeting alone will cost the council a minimum of £120.  There could also be a follow up meeting of the panel, an officer of the panel will also have to carrying out further investigations and meetings with the client/their representatives and write up the Council's considered response. It is reasonable to assume this would take approximately 6 hours. This compares significantly less favourably against the cost and expertise of the Independent Reviewer.
2.3
Since January 2007 however all Section 202 reviews have been referred to an independent reviewer (Housing Reviews Limited).  Although the Council retains the ability to undertake reviews itself through the Housing Review Panel, as it is legally required to do so, the contracting out has proved to be an effective way of carrying out reviews in terms of cost, and the thoroughness of the decisions being made by the reviewer.  

Reviews undertaken by the independent reviewer are detailed in the table below.
	Year
	No. cases
	No. decisions

upheld

	2007
	4
	4

	2008
	5
	5

	2009
	4
	3

	2010
	10
	8


2.4
What is proposed to be contracted out?

The proposal is to maintain the current arrangement for undertaking reviews, that is, reviews will normally be referred to the independent reviewer, with the Council retaining the option of undertaking the review itself.  Applicants are currently informed of this arrangement and there are no plans to change this. 

2.5
Under Article 11.5 ‘Contracting Out’ of the Council’s Constitution that the contracting out of homelessness review decisions is reserved to the Executive Committee.  

2.6
The arrangement with Housing Reviews Limited was approved by Mr Odling Smee, the former Director of Housing and Health in late 2006 and has been overseen since by the Head of Housing. The matter has however not been before the Executive Committee for authorisation of the contractual arrangements underpinning this arrangement since 2007.
2.7
Under the current arrangement the below mentioned terms are in place and these are to be incorporated in to the contract with Housing Reviews Limited :- 


1.
The duty under Section 202 to be discharged by the making and detailing of all relevant enquiries, writing review decision letters, and adhering to the requirements as set out in the Review Procedures Regulations 1996.

2.
Extensions to the 56 day review period where necessary to be applied for together with reasons for the need for such extensions.


3.
Liaison to be had with Three Rivers Council Legal Practice where a Review decision is appealed to the County Court under Section 204 of the Housing Act 1996.

4.
There be no increase in the fee paid to Housing Reviews Limited (£120 + VAT) for each review case dealt with from 1 January 2011 to 31 December 2011.

5.
There be no increase in the fee to be paid (£250 + VAT) per day for Court appearances as necessary. The same daily rate to apply for attending on households to carry out interviews as required.


6.
A Review to be completed within 30 days when no further enquiries are required to be made.

2.8
Why Choose Housing Reviews Limited

Housing Review Limited is used by a number of other Councils.  The company has been trading since 2001 and provides an independent housing reviews service to local authorities. As service providers to Three Rivers District Council since 2007 they have carried out reviews in an efficient and cost effective manner. They have known expertise in this specialised area of work. The Council are not aware of other service providers offering this very specialised and demand-led (unpredictable) service.
2.9
Housing Reviews Limited has dealt with over 4,500 Section 202 reviews. Judges in both the County Court and Court of Appeal have commended on their work.  For example in the Court of Appeal case of De-Winter Heald & Ors v London Borough of Brent [2009] Lord Justice Stanley Burnton stated:-


“Brent, who accept and adopt the results of Mr Perdios' inquiries and his recommendations, evidently consider that he provides an efficient service that deals with reviews expeditiously and at a reasonable cost. If his decisions are accepted by Brent and upheld by the county court, it is because his decision letters address the issues raised by applicants and the information put before him and which he obtains and reaches sensible conclusions”.


In the Court of Appeal case, Griffin v City of Westminster 2004 EWCA Civ 108, Lord Justice Kennedy stated:-



"the review officer gives his reasons for reaching that conclusion in an exemplary fashion".

In the Central London County Court case of Amnsor v City of Westminster, HHJ Roger Cooke stated that he was:-



"impressed with the detail in the review decision".
3.
The Deregulation and Contracting Out Act 1994 


The requirements of this Act apply to local authorities when contracting out their functions.  Particular regard must be had to Section 69 which stipulates 3 material requirements :-
· The contract must be for a defined period - in this case  it will be for 12 months 

· The contract cannot be for longer than 10 years - it will be for 12 months only  

· That the contract can be revoked and the function exercised by the Council – this will remain the case with the option of the Council carrying out Reviews by its Review Panel
3.1
By virtue of the low value of the contract and the fact this function is of a specialist nature, the Council’s own contractual regulations do not require this contract to be tendered.

4.
Options/Reasons for Recommendation
4.1
To ensure the Council continues to carry out Section 202 reviews in accordance with the legal requirements. Aside from the Council carrying out this function itself, which it will continue to retain as an option, there are no other options.  
5.
Policy/Budget Reference and Implications
5.1
The recommendations in this report are within the Council’s agreed policy and budgets.  
5.2
The purpose of this proposed contracting out is to maintain  ASK   \* MERGEFORMAT and improve service delivery with effect from 31 January 2011 (the date of the next Executive Committee) ASK   \* MERGEFORMAT .

6.  
Financial, Staffing, Environmental, Community Safety, Customer Services Centre, Communications & Website, Risk Management and Health & Safety Implications
6.1  
None specific.

7.
Legal Implications
7.1
The authorisation to contract out will ensure that when Review decisions are made by the independent reviewer this cannot be challenged as being ultra vires.   Councils are coming under closer scrutiny by the Courts as to their contracting out processes and procedures and this may result in a successful challenge in itself either alongside the County Court appeal or by Judicial Review in the High Court. This may lead to decisions being quashed or indeed the whole process being declared unlawful, aside from the legal costs involved.
8.
Equal Opportunities Implications

8.1
Relevance Test

	Has a relevance test been completed for Equality Impact?


	 No – there is no proposed change to current policy/ service. 

	Did the relevance test conclude a full impact assessment was required?


	No


9.
Risk Management

The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk.  In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.  The risk management implications of this report are detailed below.

9.1
The subject of this report is covered by the Housing Service Plan. Any risks resulting from this report will be included in the risk register and, if necessary, managed within this plan.
9.2
There are risks to the Council in rejecting the recommendation.

The following table gives the risks that would exist if the recommendation is rejected, together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	1
	In the absence of authorisation of the contracting out process and its delivery under delegated powers, any review decision made could be challenged as being unlawful and subject on   legal challenge to being quashed
	III
	B


9.3
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 

	Likelihood
	A
	
	
	
	
	
	Impact
	Likelihood

	
	B
	
	
	  X
	
	
	V = Catastrophic
	A = >98%

	
	C
	
	
	
	
	
	IV = Critical
	B = 75% - 97%

	
	D
	
	
	
	
	
	III = Significant
	C = 50% - 74%

	
	E
	
	
	
	
	
	II = Marginal
	D = 25% - 49%

	
	F
	
	
	
	
	
	I = Negligible
	E = 3% - 24%

	
	
	I
	II
	III
	IV
	V
	
	F =  <2%

	
	Impact


	
	


9.4
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks.  The effectiveness of treatment plans are reviewed by the Audit Committee annually.

10.  
Recommendation
10.1
That the Sustainable Environment Policy and Scrutiny Committee recommends to the Executive Committee:


(i)
that the Executive Committee notes the relevant requirements of the Housing Act 1996 and the Deregulation and Contacting Out Act 1994 as they apply to the review of homelessness decisions. 

(ii)
that the Executive Committee authorises :-


(a)
the contracting out of Section 202 Reviews of homelessness decisions to Housing Reviews Limited under contract with the Council in the terms as set out in the body of this report to run for 12 months from 1 January to 31 December 2011 and


(b)
that the contracting out process and the signing of all relevant contract documentation in connection with Section 202 Reviews to be delegated to the Director of Community and Environmental Services.
  

  
Report prepared by:
  Nyack Semelo-Shaw, Head of Housing and Sally Evans Principal Solicitor

Background Papers


Housing Act 1996


Deregulation and Contracting out Act 1994


  Website of Housing Reviews Limited.

APPENDICES / ATTACHMENTS

None.  
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