  

  EXECUTIVE COMMITTEE - 31 JANUARY 2011

PART   I -   DELEGATED   
7.
LOCAL DEVELOPMENT FRAMEWORK CORE STRATEGY SUBMISSION (DCES)
  

This is a KEY DECISION because the matter would have an effect on two or more wards in the District.

1.
Summary

1.1
  To inform the Committee of representations received following public consultation on the Core Strategy, to agree the Council’s response to these representations and to seek Member approval to submit the Core Strategy and relevant supporting information to the Secretary of State for independent examination. The submission of the Core Strategy is an important step in the journey of the Core Strategy towards its adoption.

1.2
A report of this nature would normally be presented to the Sustainable Environment Policy and Scrutiny Committee (SEPSC) in advance of the Executive Committee. However, the lack of any scheduled SEPSC meetings within a suitable timeframe and in order not to delay submission of the Core Strategy, this has not been possible on this occasion.

2. Details

Core Strategy Proposed Submission

2.1 The Core Strategy sets out our long-term vision for future development in the District. This includes setting out in broad terms how much development we will plan for, where such development will be directed within the District and how we can deliver such development. It also contains key policies that are needed to help achieve sustainable development, including on affordable housing. It does not contain detailed site allocations for example, in relation to housing or schools, or detailed policies for development management, as these will be covered in separate Development Plan Documents. It is necessary that the Core Strategy be examined ahead of all other documents so that they are in accordance with the overarching Core Strategy. 
2.2 Executive Committee on 29 March 2010, followed by Full Council on 20 April 2010, approved the Core Strategy Proposed Submission document for the final stage of consultation before submission to the Secretary of State. Consultation took place between 11 June 2010 and 23 July 2010.

2.3 Following the start of the consultation, on 6 July 2010, the Secretary of State for Communities and Local Government announced that Regional Strategies, including the East of England Plan, were abolished with immediate effect. The result of this ‘revocation’ meant that imposed targets for local authorities to provide housing and pitches for Gypsies and Travellers were removed. In the absence of targets in the Regional Spatial Strategy, Councils were responsible for establishing the ‘right level’ of local housing provision and of site provision for travellers as well as identifying sufficient land to meet the target levels identified.

2.4 The Council received responses to the Proposed Submission consultation from 29 individuals and organisations. These responses have been analysed and broken down by officers into individual comments or ‘representations’, based on the specific parts of the Core Strategy document to which they relate.  A total of 143 representations on the Core Strategy were identified. At this stage in the process the Council is obliged to consider responses that question the ‘legal compliance’ or ‘soundness’ of the document.  
2.5 Legal compliance relates to whether the Council has followed the right procedures in relation to consultation, sustainability appraisal and whether it has had adequate regard to the Community Strategy for the area. Soundness relates to whether the document is ‘justified’ (based on evidence and the most appropriate strategy), ‘effective’ (whether the document is deliverable, flexible and able to be monitored) and consistent with National Policy. 
2.6 Of the representations received, 48 were in support if the Core Strategy and 32 were commenting or requesting minor changes. 63 were objecting because respondents considered that the Core Strategy was not legally compliant and/or not sound.
2.7 The key areas of objection can be summarised as follows:
· Targets for housing should be based on local evidence now that East of England Plan targets have been revoked

· Lowering the threshold for affordable housing provision to one dwelling will impact on deliverability

· Concern over development of Green Belt land to meet housing targets, which should be reviewed

· Concern that infrastructure requirements to support the future population have not been adequately identified.

2.8 Appendix 1 sets out in full the representations received and the suggested Council responses to these.

2.9 None of the responses received on the Core Strategy Proposed Submission are considered to have raised fundamental legal compliance or soundness issues for the Core Strategy.

Core Strategy Proposed Submission Addendum

2.10 Reflecting the concerns raised about targets in the Core Strategy based on the East of England Plan and the fact that the Government had revoked Regional Strategies, the Executive Committee on 6 September 2010 considered available evidence to review targets for housing and Gypsy and Traveller provision.  
2.11 It was agreed that housing targets in the Core Strategy should be 4,500 dwellings between 2001 and 2026, a reduction from the 5,000 dwellings between 2001 and 2026 target of the East of England Plan. It was agreed that the target for pitches for Gypsies and Travellers 2006-2021 should be 7 pitches, a reduction from the 28 pitches 2006-2021 target from the East of England Plan.

2.12 The Council consulted on these revised targets as part of the ‘Changes to the Core Strategy Proposed Submission’ between 29 October and 10 December 2010. This document also included other changes covering: 

· Removal of all references to regional policy and to the East of England Plan

· Updates to reflect changes to national policy since the publication of the Proposed Submission Core Strategy, for example the removal of minimum density standards for housing and the re-classification of gardens as greenfield land

· Updates arsing from the latest monitoring information

· Minor changes suggested by responses to the Proposed Submission Core Strategy consultation.

2.13 None of these changes was considered to materially alter the overall strategy for Three Rivers set out in the Core Strategy.

2.14 On 9 November 2010 following the start of the consultation, the High Court ruled on the case brought by Cala Homes against the Coalition Government’s decision to abolish Regional Strategies (known as ‘Cala 1’). The judgement considered that the decision to abolish with immediate effect was unlawful, effectively re-establishing Regional Strategies as part of the Development Plan.

2.15 The Council received responses from 19 individuals and organisations to the Changes to the Core Strategy Proposed Submission consultation. These amounted to a total of 65 individual representations to the Core Strategy.
2.16 Of these representations, 8 were in support of the Changes to the Core Strategy and 15 were commenting or requesting minor changes. 42 were objecting because respondents considered that the Core Strategy was not legally compliant and/or was not sound.

2.17 The majority of objections received related to the removal of references to the East of England Plan and to the local targets for housing and pitches for Gypsies and Travellers. Concerns were also raised that the revised housing target was not properly justified and that other housing target options had not been subject to Sustainability Appraisal.
2.18 Appendix 2 sets out in full the representations received and suggested Council responses to these.

2.19 Again, none of the responses received on the Changes to the Core Strategy Proposed Submission are considered to have raised fundamental legal compliance or soundness issues for the Core Strategy. Appendix 3 sets out the actual Core Strategy document, including all of the suggested changes shown as track changes. 
Current Position of the Planning System
2.20 Following the November High Court judgement on Cala 1, the East of England Plan technically remains part of the Development Plan for Three Rivers. The Government’s response to this judgement was that the decision effectively changed nothing and that Local Authorities should have regard to the Government’s intention to abolish Regional Strategies as a material consideration. The lawfulness of this advice has again been challenged by Cala Homes and a verdict on this challenge was due on 17 January 2011 (known as ‘Cala 2’).
2.21 The Government’s intention to abolish Regional Strategies has been reconfirmed again through the Localism Bill which was published on 13 December 2010 and is expected to receive Royal Assent by November 2011.

2.22 The Council is due to submit the Core Strategy to the Government for examination in February 2011. 

2.23 Officers have sought advice from a senior inspector at the Planning Inspectorate on whether the Council should submit the Core Strategy as planned or wait for the Localism Bill to be enacted later in 2011 which would provide greater certainty.
2.24 The advice from the Planning Inspectorate was that the Council should carry on and submit the Core Strategy as planned in February. This is because

· Our revised housing target is not 'significantly' below the Regional Strategy target level 
· The weight that should be given to Regional Strategies will diminish over the course of this year as the Localism Bill progresses
· We should not lose the momentum that has taken us to an advanced stage in the preparation of the Core Strategy, having expended a considerable amount of good work and resources to date. 

2.25 This approach would still allow our Inspector, when appointed, to address any fundamental matters of concern with us early on in the examination process (for example through initial ‘exploratory’ meetings).

2.26 It is worth noting that Broxbourne Borough Council who are in a similar position to Three Rivers having reduced their housing target have opted to carry on with submission of their Core Strategy following legal advice. 
2.27 Officers will also be seeking legal advice on whether or not to proceed with submission, taking into account the ‘Cala 2’ decision anticipated on or around the 17 January 2011. A verbal update of the legal situation will be given at the meeting. 
2.28 One option for the Council would be to delay submission of the Core Strategy until the Localism Bill has received Royal Assent and there is certainty that the East of England Plan is no longer part of the Development Plan. However this would mean that the Core Strategy would not be adopted until at least the end of 2012.  There are implications with this approach and it is recommended that we proceed to submission without further delay to: 
· Ensure we have an affective and up to date policy framework for our area. The Three Rivers Local Plan 1996-2011 is coming to the end of its life and without proper replacement policies we face the danger of uncertainty in decision-making, leading to ‘planning by appeal’ and potentially costs awarded against the Council

· Enable our emerging Core Strategy policies, including ‘flagship’ policies on affordable housing and sustainable development to come into effect for the purposes of determining planning applications. The ‘weight’ that can be applied to emerging policies increases with the progress made towards adoption of the Core Strategy

· Maintain progress on the LDF as a whole. Other parts of the LDF including ‘site allocations’, need to conform with the overarching Core Strategy. Without a Core Strategy in place, there is a danger that the allocation of specific sites such as housing and secondary schools will be delayed. This may also result in delay on the delivery of the regeneration of the South Oxhey Town Centre site(s)

· Maintain the delivery of suitable sites for housing, and affordable housing, to meet local needs and to maximise the amount of the New Homes Bonus that the Council could receive over the next six years. 

2.29 It is therefore proposed that the Core Strategy be submitted to the Government in February 2011 as set out in Appendix 3. The Government will then ask the Planning Inspectorate to appoint an independent Inspector. The Inspector will liaise with a Programme Officer (to be appointed by the Council) to organise an Examination in Public to explore the legal compliance and soundness of the Core Strategy. The Inspector will set the agenda, invite those having made representations to make further written representations and some cases invite them to attend a public hearing. The Inspector will conclude the process by writing a report that will be issued to the Council. The directions within this report will be binding on the Council. 

2.30 This process could be altered by the Localism Bill (which proposes some changes to the role of the Inspector), however if submitted in February, it is anticipated that the Core Strategy would be adopted by December 2011, which is likely to be prior to commencement of provisions in the Localism Bill. In any event, the Localism Bill proposes no fundamental changes to the plan-making process, with the requirement for plans to be tested by Inspector on soundness issues to remain in place.  The Core Strategy is also very likely to fit with the new regime of Local Plans proposed by the Bill, acting as the strategic element that provides the context for more detailed neighbourhood plans. 
3.
Options/Reasons for Recommendation
3.1
  The Council has a legal duty to progress its Local Development Framework. Consequently, there is no real alternative option to the Council preparing the Core Strategy, submitting it for independent examination and finally adopting it.

3.2 The Core Strategy is the most important part of the LDF and in moving this forward endorsement is sought that the Core Strategy should be submitted to the Government with locally determined housing and Gypsy and Traveller targets as consulted on as part of the ‘Changes to the Core Strategy Proposed Submission’.

3.3 The reasons for submitting the Core Strategy in February as planned are set out in this report.

 4.
Policy/Budget Reference and Implications

4.1
The recommendations in this report are within the Council’s agreed policy as set down in the Strategic Plan to prepare the Local Development Framework to promote the theme of Sustainable Communities. 

5.
Financial Implications
5.1
The preparation of the LDF will be met by the existing revenue budget for Development Plans. Budgetary provision for 2011/2012 and 2012/2013 reflects the additional costs associated with the planned examination for the Core Strategy DPD, Site Allocations DPD and the Development Management DPD. On the basis of moderate length examinations a total of £200,000 has been set aside.

5.2
These costs will be regularly reviewed through the Council’s budgetary control process and will reflect any planning reforms that emerging from the enactment of the Localism Bill later in 2011. The table below shows the proposed expenditure on the examination process over the next two financial years:

	
	2011/12 (£)
	2012/13 (£)
	Total (£)

	Budget 
	 80,000
	120,000
	200,000


  
6.
Legal Implications
6.1
  The Council is legally required to have a Core Strategy in place as part of its Local Development Framework. This is covered under the Planning and Compulsory Purchase Act 2004 and Town and Country Planning (Local Development) (England) (Amendment) Regulations 2008. Failure to prepare a Core Strategy could ultimately lead to legal challenge and Government intervention. The Core Strategy will in due course be examined by an independent Panel and policies will be tested for their ‘soundness’. In this regard, it is important that policies reflect national policy and the available evidence and that they can be realistically delivered.

6.2
In line with Local Authorities (Functions and Responsibilities) (Amendment) (no.2) (England) Regulations 2005, and the Council’s Constitution it is necessary for full Council to approve the Core Strategy before submission to the Secretary of State. The Proposed Submission Core Strategy has already been approved by full Council, but in the view of the significance of the Changes being put forward within the context of the Government’s proposed reforms, it is recommended that these are also approved by full Council before submission. 

6.3
As set out in the report, the Council is seeking legal advice before submitting the Core Strategy, taking into account recent High Court challenges regarding the status of Regional Strategies.  

7.
Equal Opportunities Implications

7.1
Relevance Test

	Has a relevance test been completed for Equality Impact?


	Yes 

	Did the relevance test conclude a full impact assessment was required?


	No 


7.2
Impact Assessment


  

What actions were identified to address any detrimental impact or unmet need?


 ASK   \* MERGEFORMAT None required.

8.
Staffing Implications
8.1
Dealing with the representations and other   work associated with the examination will largely be carried out by staff within the Development Plans Service with legal support as necessary.   In addition, a Programme Officer will also be required to ensure the smooth and efficient running of the examination process. The Planning Inspectorate will not start an examination until a Programme Officer is appointed. Temporary office accommodation will be needed for the Programme Officer (and also for the appointed Inspector) as part of the examination process and this is being investigated further. 

9.
Environmental Implications
9.1
  The LDF will promote the Council’s priority to maintain a high quality local environment and reduce the carbon footprint of the District.    Each relevant document of the LDF must be tested by a sustainability appraisal process so that any environmental impacts of policies can be minimised. A final Sustainability Appraisal document (as amended) in relation to the Core Strategy will be published alongside the Core Strategy before being submitted.

10.
Community Safety Implications
10.1
   None specific.

11.
Customer Services Centre Implications
11.1
  The CSC has been briefed to respond to requests for information on the LDF generally.

12.
Communications and Website Implications
12.1
  Information about the LDF is included on the Council’s website. All Core Strategy submission documents will be made available on the website.  

13.
Risk Management and Health & Safety Implications

13.1
The Council has agreed its risk management strategy which can be found on the website at http://www.threerivers.gov.uk. In addition, the risks of the proposals in the report have also been assessed against the Council’s duties under Health and Safety legislation relating to employees, visitors and persons affected by our operations.
13.2
The subject of this report is covered by the  ASK   \* MERGEFORMAT Development Plans service plan. Any risks resulting from this report will be included in the risk register and, if necessary, managed within this plan.
13.3
The following table gives the risks if the recommendation(s) are agreed (more specifically if a legal challenge is pursued), together with a scored assessment of their impact and likelihood:
	Description of Risk
	Impact
	Likelihood

	1
	The Core Strategy is not found to be ‘sound’ when it comes to the Examination process. An Inspector can direct an LPA to withdraw and redraft its Core Strategy, undertake further consultation and submit for re-examination.  
	III
	E

	2
	Work undertaken on the submission may prove abortive if planning reforms in the Localism Bill are enacted. 
	III
	E


13.4 The following table gives the risks that would exist if the recommendation is rejected (more specifically if a legal challenge is not pursued), together with a scored assessment of their impact and likelihood:

	Description of Risk
	Impact
	Likelihood

	3
	Any delay in progress on the Core Strategy could lead to uncertainty in the planning process and potential increase in planning appeals.
	III
	C

	4
	Any delay could reduce our ability to achieve our strategic priorities such as more affordable housing and sustainable development. 
	III
	C

	5
	Any delay may impact on the delivery of our 5-year housing supply and associated New Homes Bonus.
	III
	C

	6
	Any delay may have a knock-on effect on the process for allocating specific sites and may impact on delivery of a secondary school or the regeneration of South Oxhey. 
	III
	C


13.5
Of the risks above the following are already included in service plans:

	Description of Risk
	Service Plan

	2
	A delay in the delivery of the LDF.
	Development Plans 


13.6
The above risks are plotted on the matrix below depending on the scored assessments of impact and likelihood, detailed definitions of which are included in the risk management strategy. The Council has determined its aversion to risk and is prepared to tolerate risks where the combination of impact and likelihood are plotted in the shaded area of the matrix. The remaining risks require a treatment plan. 
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13.7
In the officers’ opinion none of the new risks above, were they to come about, would seriously prejudice the achievement of the Strategic Plan and are therefore operational risks. The effectiveness of treatment plans are reviewed by the Audit Committee annually.
14.  
Recommendations
14.1 That   the suggested Council responses to representations on the Core Strategy Proposed Submission and Changes to the Core Strategy Proposed Submission as set out in Appendix 1 and Appendix 2 are noted and agreed by the Executive Committee.

14.2 That the Core Strategy Proposed Submission (June 2010) and Core Strategy Proposed Submission Addendum (October 2010) are submitted to the Secretary of State for Communities and Local Government for examination following Full Council on 22 February 2011.

14.3
That delegated powers be granted to the Director of Community and Environmental Services and where appropriate in consultation with the Portfolio Holder for Housing and the Environment to take all such steps necessary to support the submission of the Core Strategy to the Secretary of State and the subsequent examination, including the making of any further minor changes to the Core Strategy prior to submission. 
14.4
That the LDF Core Strategy be approved as a material consideration for development control purposes at the point of submission to the Secretary of State. 

Report prepared by:
Renato Messere, Head of Development Plans




Joanna Bowyer, Senior Planning Officer   

Data Quality
15.1 Data sources: The report makes reference to LDF Core Strategy which is based on a wealth of data. The source of the data is varied and includes audited and non-audited data covering government statistics, consultation results and technical studies. 

15.2 Data checked by: Joanna Bowyer, Senior Planning Officer and Renato Messere, Head of Development Plans.


Data rating: 
	1
	Poor
	

	2
	Sufficient
	(

	3
	High
	(



Background Papers


  LDF Core Strategy Proposed Submission June 2010


LDF Core Strategy Changes to Proposed Submission October 2010


The recommendations contained in this report DO NOT constitute a KEY DECISION. 

APPENDICES / ATTACHMENTS

Appendix 1: Core Strategy Proposed Submission Representations
Appendix 2: Changes to the Core Strategy Proposed Submission Representations

Appendix 3: Proposed Submission Core Strategy with Track Changes.
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